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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit. 


No. 10,410 


THADDEUS O. BENTON, Administrator of the Estate of 
William H. Benton, Appellant, 

v. 

ALVIN L. NEWMYER, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOB APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal to reverse a judgment of the United 
States District Court for the District of Columbia, dated 
June 27, 1949, entered on a motion for summary judgment 
for the appellee, (app. 15) 

Appellant, the administrator of the estate of William H. 
Benton, his father, sued appellee for $5,666.67, retained by 
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him from money which appellee received in his capacity of 
attorney, in satisfaction of a judgment in favor of William 
H. Benton for personal injuries, (app. 2) 

Jurisdiction of the District Court was based on Title 11, 
chapter 3, section 6, of the District of Columbia Code. 

Jurisdiction of this court is based on Title 17, chapter 1, 
section 1, of the District of Columbia Code. 

STATEMENT OF THE CASE. 

The complaint states that in the case of William H. Ben¬ 
ton v. Capital Transit Company appellee was attorney for 
Benton; that a judgment was entered in that case in favor 
of Benton for $20,150.51; that Benton’s attorney received 
from Capital Transit Company that sum of money in satis¬ 
faction of the judgment; and that he delivered to Benton 
$12,978.30 and retained $6,666.67 for his services. 

The complaint farther states that appellee*s services were 
of the reasonable value of not more than $1,000; and judg¬ 
ment was claimed for the amount retained in excess of that 
sum—$5,666.67. (app. 3) 

The case of Benton v. Capital Transit Company was a 
suit for negligence causing Benton severe personal injuries 
(app. 6) 

In response to the complaint appellee filed a motion for 
summary judgment, (app. 3), to which an affidavit and ex¬ 
hibits were attached (app. 3-8). The motion and attached 
papers merely added one new fact to those stated in the 
complaint, namely, that the attorney had a written contract 
for his services, reading as follows: 

Feb Agreement 

I, William H. Benton, do hereby retain and employ 
Alvin L. Newmyer, as my attorney at law, with power 
of attorney, to prosecute my claim for damages against 
Capital Transit Co. for personal injuries sustained on 
or about June 21, 1943 and I hereby agree to pay said 
attorney as a fee for services a sum equal to 33%% of 
any amount received by me in said case, whether by 
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way of compromise or by actual litigation in the Dis¬ 
trict Court of the United States for the District of 
Columbia and U. S. Court of Appeals if Transit Co. 
appeals. It is further agreed that I shall bear the 
actual court costs if a suit is filed and in the event of 
a settlement of my claim before or after suit is filed the 
fee herein provided for and such actual costs as may 
be incurred shall be a lien upon any money received or 
recovered in said case. If nothing is recovered, said 
attorney will make no charge for his services. If the 
attorney does not carry the case to completion he shall 
be paid a proportionate fee for the value of services 
rendered. 

All that is stated in the affidavit filed by appellee is that 
frequent conferences were had with Benton, a pretrial was 
had, depositions were taken, the case was tried, a motion 
for new trial was filed, conference was had with the claims 
manager of Capital Transit Company, payment of the judg¬ 
ment was made, and that the fee of one-third was the estab¬ 
lished and customary arrangement, (app. 5, 6) These 
occurrences are more verbosely, but not more correctly, 
enumerated in the affidavit. They added nothing material 
in denial of the averments of the complaint. 

An affidavit of appellant, (app. 3) and correspondence 
passing between the attorney and his client, filed in oppo¬ 
sition to the motion for summary judgment, show that Ben¬ 
ton made serious charges of neglect by the attorney, which, 
if only partly true, greatly reduced the value of the service. 

In a letter to the attorney, decedent, Benton charged that 
the attorney failed in many respects to properly prepare 
or conduct the suit faithfully or loyally, failed to inform 
himself so as to properly present the case, discarded much 
valuable information furnished by Benton for the prose¬ 
cution of the case, and was incompetent to correct misstate¬ 
ments of witnesses for the Transit Company. 11 This/ ’ said 
Benton in the letter “is only a small part of my complaint.’’ 
Benton further charged that he did not discover appellee’s 
neglect of his case until a time “when you [appellee] could 
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not be discharged without much loss of money,’* and that he 
found out the neglect “when it was all too late.” (app. 
11 - 12 ) 

At the argument of the motion for summary judgment, 
counsel for appellee added that at the trial Capital Tranist 
Company offered to settle the case for $5,000, and that, al¬ 
though Benton had charged that his attorney advised that 
the offer be accepted, the attorney denies that he made any 
such recommendations (app. 16). Had that offer been ac¬ 
cepted, appellee would have received $1,666.66 instead of 
$6,666.66. For that reason appellee now goes out of his 
way to deny that he advised an acceptance of the offer. 
Appellee’s counsel stated that Benton rejected the offer 
and that Benton later asserted that the $20,000 judgment 
was the result of that decision, (app. 17) 

In the letter, Benton stated that he challenged and denied 
the right of the attorney to the fee demanded, charged that 
it had not been earned and was unreasonable from every 
point of view, proposed that the money be deposited with 
the Court, and that the dispute be submitted to and decided 
by the Court, (app. 11-12) This the attorney refused to do. 

Appellee refused to deliver any part of the money to Ben¬ 
ton unless and until Benton consented to the deduction and 
retention by the attorney of one-third. First he presented 
to Benton a receipt containing the statement that the money 
was accepted by Benton in full settlement and release, which 
Benton refused to sign. Benton then signed a receipt with¬ 
out the statement about settlement and release and received 
the money minus one-third, (app. 13, 14) Benton charged 
that this conduct on the part of the attorney constituted co¬ 
ercion. Benton was then over eighty years old, crippled, in 
desperate need of the money, which represented his only 
means of support, and for that reason only he signed the 
receipt. The receipt, however, contained no statement in 
any sense consenting to the retention of any part of the 
money by the attorney, (app. 7, 8) 

The affidavits and exhibits filed by appellant did not 
state or constitute all of the evidence in support of the com- 
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plaint. As Mr. Benton said, they indicated only a small 
part of the complaint, i.e., only a small part of the eviden¬ 
tiary facts which appellant desired to prove at the trial. 
They made it clear, however, that there was a serious and 
genuine issue as to material facts in the case, which issue 
could not he disposed of on the motion for summary judg¬ 
ment. 

In this case, the summary judgment procedure would not 
lend itself to a full and intelligent presentation of such 
facts. To force a party to make an unsuccessful attempt to 
do so, would be an improper use of the motion. Moreover, 
it would deprive him of the benefits of the discovery ma¬ 
chinery provided by the rules. 

STATUTE INVOLVED. 

The Summary Judgment Rule (Rule 56, Federal Rules 
of Civil Procedure), reads as follows: 

(b) For Defending Party. A party against whom a 
claim, counter-claim, or cross-claim is asserted or a 
declaratory judgment is sought may, at any time, move 
with or without supporting affidavits for a summary 
judgment in his favor as to all or any part thereof. 

(c) Motion and Proceeding Thereon. The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judg¬ 
ment sought shall be rendered forthwith if the plead¬ 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. A sum¬ 
mary judgment, interlocutory in character, may be 
rendered on the issue of liability alone although there 
is a genuine issue as to the amount of damages. 

(d) Case Not Fully Adjudicated on Motion. If on 
motion under this rule judgment is not rendered upon 
the whole case or for all the relief asked and a trial is 
necessary, the court at the hearing of the motion, by 
examining the pleadings and the evidence before it 




6 


and by interrogating counsel, shall if practicable ascer¬ 
tain what material facts exist without substantial con¬ 
troversy and what material facts are actually and in 
good faith converted. It shall thereupon make an order 
specifying the facts that appear without substantial 
controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and 
directing such further proceedings in the action as are 
just. Upon the trial of the action the facts so specified 
shall be deemed established, and the trial shall be con¬ 
ducted accordingly. 

(e) Form of Affidavits; Further Testimony. Sup¬ 
porting and opposing affidavits shall be made on per¬ 
sonal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be at¬ 
tached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by 
depositions or by further affidavits. 

STATEMENT OF POINTS. 

I An Express Written Contract for a Contingent Fee 
Does Not Entitle the Attorney to That Fee If the 
Client Can Show That Such a Fee Is Unreasonable 
Under the Circumstances. 

II The Question of Whether or Not the Attorney Is 
Entitled to the Fee Contracted for Under Alt, the 
Circumstances Is a Genuine Issue of a Material Fact 
in This Case and Cannot Be Settled on a Motion for 
Summary Judgment. 

SUMMARY OF ARGUMENT 

The appellant contends that the express written contract 
with the appellee for a percentage contingent fee, does not 
entitle the attorney to that fee, regardless of the circum¬ 
stances, especially where the circumstances, such as the 
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manner of performance, show that the compensation is un¬ 
reasonable. 

In the Court below appellee successfully contended that 
where there is an express written contract for a percentage 
contingent fee, the question of the reasonable value of the 
services may never by an issue, and may never be consid¬ 
ered by the court; hence the fact that there was a written 
contract in this case was held controlling, (app. 18, 19, 27) 
In other words, his contention is, assuming all that the affi¬ 
davit of appellant and the letter of decedent Benton state to 
be true, those facts are immaterial because there was a 
written contract. 


ARGUMENT. 

I. An Express Written Contract for a Contingent Fee Does 
Not Entitle the Attorney to that Fee if the Client Can 
Show that Such a Fee is Unreasonable Under the Cir¬ 
cumstances. 

Enforcement of this rule necessarily requires that the 
fee contract of an attorney must always be subject to exami¬ 
nation, scrutiny and control by the Court. An equally es¬ 
sential part of the rule is that the client be given an oppor¬ 
tunity to show that the contract is not fair and reasonable. 
That opportunity must include the right, which appellant 
sought to exercise, to produce evidence of facts and circum¬ 
stances bearing upon the procurement of the contract, the 
performance, and the results which show that the compen¬ 
sation was unreasonable. If the Court may not examine the 
transaction and the client may not make such a showing, the 
rule is a mere pious nullity. 

The rule is based upon important considerations of pub¬ 
lic policy, which apply with greatest force to contingent 
fee contracts. As stated in Dickinson v. Bradford, 59 Ala. 
581, 583 (Supreme Court of Alabama), “The court does not 
interfere, or refuse interference, because there has been 
deceit, or imposition, or actual fraud, but independent of 
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such facts and ingredients, upon considerations of public 
policy, to prevent fraud, an abuse of confidence and in¬ 
fluence, and to compel fidelity and unselfishness in the per¬ 
formance of fiduciary duties/’ 

Number 13 of the Canons of Ethics of the American Bar 
Association states the rule, which is almost universally 
accepted by the Courts and the profession, that 

A contingent fee contract is always subject to the 
supervision of the court as to its reasonableness. ( The 
Journal of the Bar Association of the District of Co¬ 
lumbia, Vol. XVI, No. 2, February, 1949.) 

The question which arises on the facts of this case has 
not been decided by the Supreme Court of the United States 
or this Court. In a kindred case, however, the Supreme 
Court, speaking of a contract for a fifty percent contingent 
fee for prosecuting a claim against the Government, said 
that where it can be shown that “the compensation is 
clearly excessive, as to amount to extortion, the court will 
in a proper case protect the party aggrieved.” Taylor v. 
Bemiss, 110 U. S. 42. In that case, which arose in the 
Supreme Court of the District of Columbia, attorneys had 
a contract for a fifty percent contingent fee for prosecut¬ 
ing a claim against the Government. The attorneys received 
payment from the Treasury, withheld their fifty percent 
and paid the remainder to their client. The suit was to 
recover the amount withheld on the ground that a contiru- 
gent fee contract is void, and that the attorneys were, there¬ 
fore, entitled to nothing. The trial court after receiving 
evidence as to the services performed and the circumstances 
affecting performance of the contract found that the fee 
should be paid. 

In Heiberger v. Worthington, 23 App. D. C. 565, this 
Court made a statement which, superficially considered, 
seems to mean that a written percentage contingent fee con¬ 
tract controls in all cases, irrespective of any other circum- 
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stances. That was a suit by attorneys on a percentage 
contingent fee contract, the precentage to be based on the 
market value of the subject matter of the suit. The ques¬ 
tion was whether the basis to be taken was a valuation of 
$80,000 or $90,000. The court held that the attorneys were 
entitled to recover on the higher valuation. In addition to 
disposing of this question, the Court said: 

There is no room here for the discussion which the 
appellants seem desirous to raise as to what would be 
a just and reasonable compensation to the appellees 
for the professional services rendered by them. There 
is an express contract in writing by which the matter 
must be determined, (p. 568) 

We submit that this statement means merely that where 
there is nothing in the case except the contract and a re¬ 
covery for the client, the compensation stipulated in the 
contract controls. 

It will be noted that in both Taylor v. Bemiss and Hei¬ 
berg er v. Worthington the court received evidence as to the 
performance of the contracts, and that the attorneys did 
not seek to silence or restrict the clients in that regard. 

In Muller v. Kelly, 125 F. 212, CCA3, the Court quoted 
with approval as “the general consensus of opinion” the 
statement in 5 American and English Encyclopedia of Law 
(2d Ed.) that the compensation in a contingent fee con¬ 
tract “must be absolutely just and fair, so that the trans¬ 
action is characterized throughout by all good faith to the 
client.” (p. 828) In that case an attorney had a contin¬ 
gent fee contract for fifty percent of the recovery in a suit 
for injuries in a street car accident. The claim was set¬ 
tled without suit, and payment of the fee was made to 
the attorney. Thereafter, suit was brought by the client 
to recover the payment. The trial court held that the 
client was concluded by the written contract. The Circuit 
Court of Appeals held that action erroneous. It said: 

The counsel admitted receiving the money. He sought 
to defend against payment of the unpaid balance by 
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showing a contract for this large sum, made under the 
circumstances recited, with his client. In view of the 
attendant facts and circumstances of this case, we 
think the plaintiff had, under the authorities, a right 
to have that question determined hy a jury. Now, in 
this case, we discard for present purposes all questions 
of ethics and the grave temptations to professional 
misconduct agreements, such as the present are prone 
to foster, and assume the right of counsel, under proper 
conditions, to make such bargains. But conceding the 
right to so contract, as was done in Taylor v. Bemiss, 
110 U. S. 45, 3 Sup. Ct 441, 28 L. Ed. 64: “This, how¬ 
ever,^ as was there said by Mr. Justice Miller, “does 
not remove the suspicion which naturally attaches to 
such contracts; and where it can be shown that they 
are obtained from the suitor by any undue influence of 
the attorney over the client, or of any fraud or impo¬ 
sition, or that the compensation is clearly excessive, 
so as to amount to extortion, the court will in a proper 
case protect the party aggrieved ” In Pennsylvania 
the rule is the same. In Shoemaker v. Stiles, 102 Pa. 
553, it was said: “The parties were attorney and client. 
The relation gave rise to great confidence, and the 
attorney is presumed to have the power to strongly 
influence his client, and to gain by his good nature and 
credulity, and to obtain undue advantage and gratu¬ 
ities. Hence the law often declares transactions be¬ 
tween them void which between other persons would 
be unobjectionable. Unless the transaction was fair and 
conscionable, it is deemed a constructive fraud.’’ And 
in Chester v. Barber, 97 Pa. 463: “That an attorney 
may make any contract he sees proper with his client 
in regard to his compensation, and acting in his own 
behalf, and with reference to his own property, is not 
denied. All that the law will do in such a case is to 
scrutinize the transaction, and see that it is fair, and 
that no unconscionable advantage has been taken 
either of the necessities or the ignorance of the client.” 
The general consensus of opinion is summarized in 5 
Am. & Eng. Ency. Law (2d Ed.) p. 828: “It may be 
stated as a well-grounded rule that a contract for a 
contingent fee must be made in good faith, uberrima 
fides, without suppression or reserve of fact, or ap- 


11 


prehended difficulties, or undue influence of any sort 
or degree; and the compensation bargained for must 
be absolutely just and fair, so that the transaction is 
characterized throughout by all good faith to the 
client.” (p. 215) 

In Waugh v. Q. & C. Co., 16 F. (2d) 363, CCA 7, an attor¬ 
ney had a contingent fee contract, variously for 10, 25 
and 50 percent of the recovery. The litigation being suc¬ 
cessful, the attorney sued to recover on the contract. The 
court was not controlled by the contract, but made inquiry 
and received evidence as to the value of the service. The 
Court said: 

Whether a contingent fee is excessive can hardly be 
determined by the sum ultimately due thereunder. For 
such sum depends upon the amount the client receives. 
In the present case, the evidence is undisputed that 
the percentage allowed in case of a recovery was not 
only reasonable, but was the usual and customary 
charge in Chicago for legal services of like character 
rendered on a contingent fee basis, (p. 365) 

In Grimm v. Franklin, 102 N. J. Eq. 198, 140 A. 236 (N. 
J.), affirmed 146 A. 914, an attorney had a written percent¬ 
age contingent fee contract. The client refused to pay on the 
ground that the fee was unreasonable. The contract was sus¬ 
tained, but upon a full inquiry and evidence as to the serv¬ 
ice performed, the manner, results, etc. The Court stated 
the rule as follows: 

It is also admitted that the charges of an attorney 
are always subject to the scrutiny and review in this 
court, and that the court has a right now to determine 
the fairness and reasonableness of the contract, the 
adequacy and propriety of the compensation therein 
provided for, and the defendant joins in the request 
that this be done. That such is the law in this state 
cannot be doubted, (p. 239) 

In Lewis v. Morgan, 28 A. (2d) 215, 132 N. J. Eq. 343, 
speaking with reference to an express contract between 
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attorney and client for a fee of $30,000, the Court stated 
the rule as follows: 

The existence of a confidential relationship between 
an attorney and client has been recognized from the 
earliest times and it must now be acknowledged that 
the charges of an attorney are always subject to the 
scrutiny and review of this court ... Although a client 
agreed to the estimated amount of the fee to be charged, 
equity will investigate the fairness and reasonableness 
of the contract (p. 217) 

In Hext v. Moriarity , 259 Mich. 590, 244 N. W. 170 (Sup. 
Ct. Mich.), an attorney had a contract for a twenty-five per¬ 
cent contingent fee. The fee was upheld, not, however, 
merely upon the contract itself, hut after full inquiry and 
scrutiny by the court as to the service rendered. The court 
indicated the scope of the inquiry made in that case, and 
stated the rule of law as follows: 

While a court of equity will scrutinize with care an 
agreement of this kind made with an attorney, and 
will, if the facts warrant it, relieve from any undue 
advantage secured thereby, we feel satisfied that the 
inability of the heirs to personally protect their in¬ 
terests, the amount of the claims allowed, and the un¬ 
certainty of the result which the plaintiff might ac¬ 
complish, justify the enforcement of the contract in 
question, (p. 172) 

In Blathman v. Gadd, 112 Cal. App. 76, 296 P. 681 (Cal.), 
the/ reasonableness of an attorney’s contingent fee contract 
was in question. The Court made full inquiry as to the ser¬ 
vice, and stated the rule as follows : 

Yet we cannot conclude , from the authorities reviewed 
that the mere circumstance that the fee agreed upon 
may be contingent upon the outcome precludes any in¬ 
quiry as to the reasonableness of the amount thereof. 
The question of the reasonableness of the fee always 
remains open, though the fact of contingency often 
determines the controversy . However, other elements 
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may be considered, and among these may be mentioned 
the status of the parties, the nature of the controversy, 
and the work involved, (p. 687) 

In New York, where there is a statute to the effect that 
the compensation of an attorney is not restrained by law, 
the fact that there is a written contract does not prevent 
a full investigation of the transaction, involving a trial of 
the question. 

In D’Adamo’s Estate , 94 Misc. Rep. 1,157 N. Y. Supp. 374 
(Surrogate’s Court), an attorney had a written contract for 
forty percent of damages recovered in a personal injury 
case, and it was objected that he was entitled only to a quan¬ 
tum meruit. The Court said: 

Upon the trial evidence was given upon the theory 
that the administrator could only be allowed for the 
value of the services rendered by the attorneys upon 
a quantum meruit. Expert witnesses were called, who 
testified in answer to hypothetical questions as to the 
value of such services. This seems to have been an 
erroneous theory, as the services were rendered pur¬ 
suant to a general contract existing between the con¬ 
sular agent and his attorney, made in 1911, applicable 
to all cases arising in his jurisdiction, in which he 
should receive letters of administration upon the es¬ 
tates of deceased Italian subjects, (p. 376) 

In that case, the Court quoted and applied the rule 
stated in Matter of Fitzsimons, 174 N. Y. 15, 66 N. E. 554, 
as follows: 

The statute expressly permits an attorney to reg¬ 
ulate the amount of his compensation by contract with 
his client, which is unrestrained and unlimited by law, 
and such an agreement cannot be interfered with and 
held illegal until the question has been fully and fairly 
investigated and the facts relating to the transaction 
plainly established by a trial. The statute conferred 
upon the parties the right to make the contract, and 
conferred upon the court no authority to make it for 
them. If, however, upon a proper examination of the 
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appellant’s claim, it should be found that the agree¬ 
ment between himself and his client was induced by 
fraud, or that the compensation provided for was so 
excessive as to evince a purpose to obtain improper or 
undue advantage, the court may correct any such 
abuse, (p. 376) 

Section 66 of the Code of Civil Procedure expressly 
provides that ‘the compensation of an attorney or 
counsellor for his services is governed by agreement, 
express or implied, which is not restrained by law.’ 

See also: Murray v. Waring, 127 N. Y. Supp. 78 (Sup. Ct. 
App. Div., Second Department); In re Meng, 176 N. Y. 
Supp. 290 (Sup. Ct. App. Div., First Department). In 
Murray v. Waring, the Court received evidence as to the 
reasonableness of the attorney’s fee. In re Meng, the 
Court held that the burden of proof to show unreasonable¬ 
ness was on the client. 

In no case which has come to our attention attacking an 
attorney’s contingent fee contract has the attorney con¬ 
tended that the client should not be heard nor the transac¬ 
tion scrutinized by the court. Appellee’s resistance to such 
examination in this case argues strongly that it should be 
made. He has refused to submit the question to the court 
at the insistence of his client before subtracting the amount 
claimed by him, he has been charged with coercive action 
against his client to force payment without judicial exam¬ 
ination, and in the motion for summary judgment he has 
again sought to prevent consideration of the merits of 
appellant’s claim. 
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n. The Question of Whether or Not the Attorney is Entitled 
to the Fee Contracted for Under All the Circumstances 
is a Genuine Issue of a Material Fact in this Case and 
Cannot Be Settled on the Motion for Summary Judg¬ 
ment. 

The complaint shows that the sum retained by appellee 
was five and a half times greater than the value of his 
services as stated by appellant. Reasonableness is a rel¬ 
ative term, and the fact that appellee had a written con¬ 
tract for a one-third contingent fee and that there was a 
recovery of $20,000, is not conclusive that the fee was not 
unreasonable, if, as his client charged, the attorney failed 
to properly prepare and conduct the suit, and failed faith¬ 
fully and loyally to serve the client. Appellant is entitled 
to have the case considered on its merits and appellant has 
disclosed that there are serious and genuine issues as to 
the material facts of the case. The existence of the contin¬ 
gent fee contract cannot settle the disputed facts and the 
case cannot be settled on a motion for summary judgment. 

It is respectfully submitted that the judgment should be 
reversed. 

Russell Habdy, 

Attorney for Appellant. 


October 


1946. 
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28 Filed May 27 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2362-49 

Thaddeus G. Benton, Administrator of the Estate of Wil¬ 
liam H. Benton, Plaintiff. Address: care Register of 
Wills or Rnssell Hardy, 1025 Conn. Ave. N. W., Wash¬ 
ington, D. C. 

v. 

Alvin L. Newmyer, Defendant. Residence: Westchester 
Apartments, 39th Street and Cathedral Avenue, N. W. 
Office: 100115th Street, N. W., Washington, D. C. 

Complaint 

For Money Due. 

1. The plaintiff, Thaddeus G. Benton, is the administra¬ 
tor of the estate of William H. Benton, deceased, appointed 
by an order of this Court on December 2,1948. Plaintiff is 
not a resident of the District of Columbia, but has filed a 
power of attorney with the Register of Wills of this Court, 
designating the Register of Wills as the person upon whom 
all notices and process in this case may be served with like 
effect as personal service upon the plaintiff. 

2. Alvin L. Newmyer is a resident of the District of Co¬ 
lumbia. 

3. Capital Transit Company was indebted to William H. 
Benton in the sum of $20,150.51, for which a judgment was 
entered by this Court on or about May 13,1946, in the case 
of William H. Benton versus Capital Transit Company, 

Civil Action No. 28935. 

29 4. In that case the defendant was attorney for 
William H. Benton. 

5. On or about July 9,1946, the defendant, in his capacity 
as attorney for William H. Benton, received from Capital 
Transit Company $20,150.51 in satisfaction of the aforesaid 
judgment. 
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6. On or about August 1,1946, the defendant delivered to 
William H. Benton $12,978.30 of the sum received by him 
from Capital Transit Company, but refused, and continues 
to refuse, to deliver and pay to William H. Benton and the 
plaintiff the remainder of $7,172.21. 

7. Of the sum of $7,172.21, the defendant has retained the 
sum of $6,666.67, on the ground that it is the reasonable 
value of his services in the case of Benton v. Capital Transit 
Company; whereas, as plaintiff alleges the fact to be, the 
defendant’s services were of the reasonable value of not 
more than $1,000. 

8. Plaintiff demands a jury trial. 

Wherefore, the plaintiff claims judgment against the de¬ 
fendant for $5,666.67, with interest and costs. 

Bussell Hardy 
Attorney for Plaintiff 
1025 Connecticut Avenue, N. W. 

30 Filed June 4 1949 

Motion for Summary Judgment 

Comes now the defendant by his attorney and moves this 
Honorable Court to grant a summary judgment for the de¬ 
fendant, and for cause therefor says: 

1. The affidavit of the defendant attached hereto con¬ 
stitutes a full and complete defense and raises only a ques¬ 
tion of law for disposition by the court. 

2. On the basis of the affidavit and pleadings herein, it is 
apparent that the plaintiff well knew that the fee earned 
and received by the defendant was based upon an express 
contract in writing, but plaintiff has failed to aver such 
contract which constitutes a full defense and which, when 
interposed by this motion, warrants a summary judgment. 

3. There is no genuine issue of fact notwithstanding the 
averments of the complaint. 
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4. And for other reasons apparent of record and to be 
urged at the oral argument herein. 

Newmyer & Bress 

By David G. Bress 

Attorneys for Defendant 
100115th Street, N. W. 
Washington, D. C. 


31 Filed Jun 4 1949 

Affidavit of Defendant in Support of Motion for Summary 

Judgment. 

District op Columbia, ss: 

Alvin L. Newmyer, being first duly sworn according to 
law deposes and says that he is a member of the Bar of 
the District of Columbia engaged in active practice before 
all the Courts of the District of Columbia and that he has 
been so engaged for 42 years; that in the course of his prac¬ 
tice, he was retained by William H. Benton, plaintiff’s 
decedent, on May 1, 1945 to represent the said Benton in 
the latter’s claim against the Capital Transit Company for 
damages for personal injuries sustained by Benton on or 
about June 21,1943 while a passenger on one of the street¬ 
cars of the Capital Transit Company; that at the time af¬ 
fiant was retained, the fee arrangement between affiant and 
Benton was reduced to writing and signed and a copy 
thereof is attached hereto as Exhibit A; that by the terms 
of said fee agreement affiant was entitled to receive as his 
compensation a contingent fee equal to one-third of any 
recovery in the case; that on May 7, 1945, Benton depos¬ 
ited $11.00 court costs with affiant and requested that suit 
be filed; that suit was accordingly filed on his behalf in 
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this Court against the Capital Transit Company on 

32 said date, and said suit is entitled “William H. Ben¬ 
ton, plaintiff v. Capital Transit Company, a corpora¬ 
tion, defendant, Civil Action No. 288-35”. 

Affiant further says that he thereafter had frequent con¬ 
ferences with the said Benton and attended the pre-trial 
hearing in said cause which was held on November 14, 
1945; that depositions were thereafter taken, conferences 
were held in preparation for trial and the case was reached 
for trial before Mr. Justice Goldsborough and a jury in 
this Court on May 8,1946 at 10:00 o’clock a. m.; that affiant 
tried the case as attorney for Benton and the jury returned 
a verdict for Benton on May 13,1946 in the sum of $20,000. 
A motion for new trial filed by the defendant, in that case, 
was thereafter overruled by Mr. Justice Goldsborough on 
June 12,1946. During the period in which an appeal could 
be taken from said judgment, affiant conferred with the 
claims manager of the Capital Transit Company who agreed 
to pay the judgment without appeal, together with costs 
consisting of interest in the amount of $100, witness fees 
in the amount of $20, filing costs in the amount of $11.50 
and a docket fee in the amount of $20, or a total of 
$20,151.50. 

In accordance with the said fee agreement of May 1, 
1945, affiant prepared a receipt showing the distribution of 
the collection of said judgment with interest and costs, a 
copy of which is attached hereto as Exhibit B. Affiant’s 
fee was computed at one-third of $20,100 (which is the 
amount of the judgment and the interest thereon), 
or $6,700, as more particularly set forth on the copy of said 
receipt, (Exhibit B attached hereto.) Exhibit B shows 
that the said Benton was entitled to receive the sum of 
$13,357.30, which sum affiant paid to him on August 

33 1, 1946 and Benton acknowledged on Exhibit B in 
writing that he received the same. 

Affiant further says that the aforesaid fee agreement 
providing for a fee on a contingent basis equal to one- 
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third (Yz) of the amount recovered is the established and 
customary arrangement for fees made by attorneys in the 
District of Columbia in the handling of personal injury 
cases, and that the fee accordingly received by affiant pur¬ 
suant to said agreement is fair and reasonable. Affiant 
further says that his accounting to Benton was precise and 
accurate as shown on Exhibit B attached hereto. 

Affiant therefore says that he is not indebted unto the 
plaintiff for any sum whatsoever. 

Alvin L. Newmyer, 


Subscribed and sworn to before me this 3rd day of 
June, 1949. 


Irene D. Stolman, 
Notary Public. 


34 


Exhibit “A”. 


Fee Agreement. 

I, William H. Benton, do hereby retain and employ 
Alvin L. Newmyer, as my attorney at law, with power of 
attorney, to prosecute my claim for damages against Cap¬ 
ital Transit Co. for personal injuries sustained on or about 
June 21,1943 and I hereby agree to pay said attorney as a 
fee for services a sum equal to 33^ 3 % of any amount re¬ 
ceived by me in said case, whether by way of compromise 
or by actual litigation in the District Court of the United 
States for the District of Columbia and U. S. Court of Ap¬ 
peals if Transit Co. appeals. It is further agreed that I 
shall bear the actual court costs if a suit is filed and in the 
event of a settlement of my claim before or after suit is 
filed the fee herein provided for and such actual costs as 
may be incurred shall be a lien upon any money received 
or recovered in said case. If nothing is recovered, said 
attorney will make no charge for his services. If the at- 
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tomey does not carry the case to completion he shall be 
paid a proportionate fee for the value of services rendered. 


Phone CO. 6001 


Date: May 1,1945 


/s/ William H. Benton (seal) 
Name 

1450 Newton St., N. W. 
Wash. (10) 

Address 


35 Exhibit “B”. 

Receipt. 

It is understood that the Capital Transit Company has 
paid, by its check, $20,151.50 to Alvin L. Newmyer, as attor¬ 
ney for William H. Benton, in full payment and satisfac¬ 
tion of the judgment in favor of the plaintiff entered in the 
above entitled cause. The said amount consists of the 


following items: 

Judgment .$20,000.00 

Interest. 100.00 

Witness fees due witnesses.... 20.00 

Court deposit for costs. 11.50 

Docket fee. 20.00 


Total . $20,151.50 

The following charges have been made 
by Alvin L. Newmyer against said re¬ 
covery : 

Attorneys fee {Vz of $20,100).$6,700.00 

Disbursements to shorthand reporters 
as follows: 


Oliver P. Stewart 

O. H. Frost. 

O. H. Frost. 


4.60 

21.60 

27.52 
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Witness fees . 20.00 

Docket fee . 20.00 

Court costs. -50 


6,794.20 


Net. $13,357.30 

I, William H. Benton, hereby acknowledge that I have 
read the foregoing statement, and further acknowledge 
that I have this day received a check from Mr. Alvin L. 

Newmyer, my attorney, in said amount of $13,357.30. 
36 I, William H. Benton, hereby undertake to pay 
directly to the following doctors the amounts shown 
opposite their respective names, covering professional 
services rendered to me in connection with the subject mat¬ 
ter of the above entitled action: 


Dr. Thomas M. Foley.$200 

Dr. Jos. P. Madigan. 50 

Dr. Wm. Lineweaver. 79 

Dr. Harold R. Reed. 25 

Dr. Custus L. Hall. 25 


Signed by William H. Benton at Washington, D. C. on 
this 1st day of August, 1946. 

Witness : 

/s/ T. G. Benton 
/ s/ David G. Bbess 

/s/ William H. Benton (seal) 
William H. Benton 

I, Irene Stolman, a Notary Public in and for the District 
of Columbia, hereby certify that Mr. William H. Benton, 
being personally well known to me, appeared before me 
on this 1st day of August, 1946, and subscribed his name 
to the foregoing receipt. 

/s/ Irene D. Stolman 
Irene Stolman 

(seal) Notary Public, D. C. 
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37 Filed June 27 1949 

Affidavit 

Russell Hardy, being sworn, states that he is attorney 
for the plaintiff in this case, and that Exhibits A, B and C 
attached to this affidavit are correct copies of letters be¬ 
tween the defendant and William H. Benton. Exhibit C is 
an incomplete copy because part of the carbon copy of the 
original retained by William H. Benton has been lost or 
destroyed; but the defendant probably has the original let¬ 
ter in its entirety. 

Russell Hardy 

Subscribed and sworn to before me June 27, 1949. 

Harry M. Hull, 

Clerk 

By Anna M. Thompson 
Deputy Clerk 

38 

Exhibit A 

Newmyer & Bress 

Rust Bldg. 1001 Fifteenth 
Street, N. W. 
Washington 5, D. C. 

Telephone National 5050 

July 10,1946 

Mr. William H. Benton 
1807 Kenyon St., N. W. 

Washington, D. C. 

Dear Mr. Benton: 

When you called here today, I submitted to you a settle¬ 
ment sheet showing receipts and proposed disbursements in 
settlement of your case against the Capital Transit Com¬ 
pany, Civil Action #28835. 



10 


The itemized disbursements shown on that list were in 
the amounts that you agreed you were willing to pay the 
various doctors named therein. You took with you, for fur¬ 
ther consideration, the proposed settlement sheet which 
shows that after the payment of the attorney fee, as per 
your written contract, and the other disbursements which 
you authorized therein, the net balance due you is $12,- 
978.30. 

This letter is to notify you that a check to your order, for 
the amount named, is available for you at this office when 
you sign and return the proposed receipt submitted. 

Very truly yours, 

(s) A. L. Newmyeb 

ALN.-FGV 


Exhibit B 

1807 Kenyon Street, N. W., 
Washington, D. C., 

August 6,1946 

Mr. Alvin L. Newmyer, 

Rust Bldg., 15th & K Sts., N. W., 

Washington, D. C. 

Dear Mr. Newmyer: 

This will confirm my challenge and denial on Thursday, 
August 1,1946, and theretofore, of your right to the fee de¬ 
manded by you for services in the case of William H. Ben¬ 
ton v. Capital Transit Company. 

I also hereby confirm my demand that you establish ju¬ 
dicially your right to any part of the fee demanded, if you 
can; and that, until you shall have done so, you deposit the 
funds you have received for my account with the Clerk of 
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the District Court of the United States, and not otherwise 
deal with such funds. 

Yours truly, 

(s) William H. Benton 

39 Exhibit C 

48 St. Stephen St. Back Bay, 

* Boston, Mass. (15) May 7th. 1947. 

Mr. Alvin L. Newmyer 
Attorney at Law, 7th. floor 
Bust Building, Comer of 15th. and K Sts. N. W. 
Washington, D. C. 

Sir: 

This is to notify You that I Shall enter suit Against You 
for Damages for numerous reasons, all of which will be 
clearly demonstrated in Court, as well as for the recovery 
of the Money held in Your possession without warrant, and 
which You Know You did not earn and to which You were 
not entitled. 

My registered Letter mailed to You from New York City 
August 6th. 1946 demanded that You turn that Money over 
to the custody of the U. S. Court. 

I have not forgotten Your remark to me after the verdict, 
that—“You gave them a Hell of a Licking, didn’t You Ben¬ 
ton?” My answer to this question was “Yes it seems I did 
it, but You didn’t.” 

Strange that You wouldn’t understand that I am quite 
capable of administering the same kind of Licking to others 
where I possess such a large and rich fund of facts to prove 
what I claim. 

After securing my Signature to a very questionable, 
chopped up paper naming You as my Attorney, wherein I 
was subject to Your honest protection of my interests, and 
when You could not be discharged without much loss of 
money, I found You would not even examine into the site 
where the Accident occurred, nor would You even accom¬ 
pany me to inspect the type of Car in which I was injured, 
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that you might inform Yourself to properly present my 
case, though I asked You too do so during 2 or 3 months. 
Your failure to enlighten Yourself on these 2 matters alone, 
led to errors in testimony wherein You were incompetent to 
correct mis-statements in the evidence of witnesses for the 
defence. 

To my astonishment, I found out, when it was all to late, 
that You discarded much valuable information given You 
in writing for the prosecution of the case, failed to let me 
know so I could be present at the so-called pre-trial, and 
failed in many respects to properly prepare for or conduct 
my suit in a manner faithfully or loyally as an Attorney 
should do for any client. 

So flagrant were Your actions that the Court not only 
observed Your unfaithful attentions in my behalf, that he 
severely rebuked You before the Jury and Audience, at 
least twice in one afternoon. 

Witnesses for the defence gave testimony directly con¬ 
tradictory of each other. You would not, of course offend 
them by challenging. 

Although you agreed to conduct my case alone and in 
person, yet only after the trial was over, did I discover, 
that on the Books In the Clerks Office, carry a note that on 
the first day of the trial You had placed a young man one 
“Johnson’’ associate attorney for me, This fellow, who I 
thought was an Office Boy, a total stranger to me, sat at' 
Your side throughout the trial, and impudently and offen¬ 
sively interfered with me when ever I attempted to call 
your attention to false and vital statements of witnesses, 
which You should have in every case challenged. You never 
made me acquainted with this person but had him obstruct¬ 
ing me from consulting or whispering to You, which was 
most insulting to me as a client. I would not have known 
his connection with You, but for the Clerk of the Court 
called my attention to the notation in the Court Book. 

This is only a small part of my complaint 
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40 Filed June 27 1949 

Affidavit of Plaintiff 

County op Essex 

State of New Jersey, ss: 

Thaddeus G. Benton, being first duly sworn on oath de¬ 
poses and says: 

1. I am Administrator of the estate of Wm. H. Benton, 
deceased, and plaintiff in the above action. 

2. On or about July 10,1946, in behalf of my father, Wm. 
H. Benton, I conferred with Alvin L. Newmyer when the 
said Newmyer presented me with a copy of a certain pro¬ 
posed “Settlement Sheet” in the action entitled William 
H. Benton v. Capital Transit Company, Civil Action 28835 
in this court, showing that of $20,151.50 he received from 
the Capital Transit Company for Wm. H. Benton he had 
made 

“Disbursements as follows: Attorneys fee to Newmyer & 
Bress as per contract (Vs of $20,100—$6,700.” 

and that $12,978.30 was due Wm. H. Benton “in full settle¬ 
ment and release of the above”. Newmyer had then and 
theretofore sought to obtain the signature of Wm. H. Ben¬ 
ton to the original copy of such “Settlement Sheet” which 
the said Wm. H. Benton would not approve. 

3. At the aforesaid meeting, demand was made' upon 
Newmyer for the payment to Wm. H. Benton of the whole 

of the sum of $20,151.50, or the said sum less only 

41 such reasonable sum to which Newmyer would be en¬ 
titled as the reasonable value of such services as he 

may have rendered to Wm. H. Benton. The said Newmyer 
refused to make the said payment, and insisted upon the 
payment to Wm. H. Benton of only the sum of $13,357.30 on 
the basis shown by a certain “Receipt” that day signed by 
Wm. H. Benton and delivered to Newmyer. Demand had 
also been made of Newmyer that he deposit the sum claimed 



by him as his fee with the Clerk of this Court, and that he 
establish his right thereto if he could, which he refused 
to do. 

4. At the aforesaid meeting Newmyer refused to pay to 
Benton any sum except the sum of $13,357.30, and then only 
upon condition that the said Benton sign and deliver the 
aforesaid receipt showing that Newmyer had made a charge 
against the fund of “Attorneys fee (% of $20,100) $6,- 
700.00”. 

5. William H. Benton at the said meeting was in desper¬ 
ate need of the said funds, which represented his only as¬ 
sured means of sufficient funds for his necessary support. 

6. Affiant, on information and belief, asserts the fact to 
be that, on the limited service rendered by defendant as 
shown by his affidavit, the fee claimed is unconscionable; 
that the contract relied upon by defendant was not obtained 
fairly, in the light of the limited service defendant knew 
he would render; that the contract was not performed ac¬ 
cording to its intent and purpose, by defendant; that de¬ 
fendant’s services were not responsible for the recovery 
obtained; that defendant sought to induce Wm. H. Benton 
to accept a compromise offer of only $5,000; and that the 
recovery of $20,000 resulted only from the client’s direction 
that the compromise offer be rejected and that the case be 
submitted to the jury. 

Thaddeus G. Benton 


Subscribed and sworn to before me this 25 day of June, 
1949. 


Frank Van Frank 
Notary Public of N. J. 

My Commission Expires April 26, 1953. 
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42 Filed June 28 1949 

Order Granting- Summary Judgment 

Upon consideration of the motion for summary judgment 
filed herein on behalf of the defendant, and upon considera¬ 
tion of the affidavits and oral argument in open court, 

It is by the Court this 28th day of June, 1949, 

Ordered and Adjudged that the defendant’s motion for 
summary judgment he and the same is hereby granted, and 
it is further 

Ordered and Adjudged that judgment be and the same is 
hereby entered in favor of the defendant and against the 
plaintiff with costs. 

Matthew F. McGuire 
Judge 

No Objection as to Form: 

Russell Hardy 
Attorney for Plaintiff 

**#••##*•• 

1 Filed Aug 4 1949 

Excerpts from Transcript of Proceedings 

Washington, D. C., 
Monday, June 27, 1949. 

• *•###***# 

2 PROCEEDINGS 

Mr. Bress: May it please the Court, this is a suit by the 
administrator of a deceased client of the defendant lawyer 
to recover money retained by the lawyer as a fee pursuant 
to a contingent fee contract. 

I have filed, on behalf of the defendant lawyer, a motion 
for a summary judgment on the ground that there is no 
material issue of fact in the case and that the case warrants 
a disposition, as a matter of law, on the record notwith¬ 
standing the affidavit filed here this morning. 
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The facts in the case briefly are, Your Honor, and I con¬ 
fine myself to the record as shown in the affidavit filed by 
the defendant attorney, Mr. William H. Benton came to the 
office of the defendant on or about May 1, 1945, and stated 
to the defendant that he had a claim for damages for per¬ 
sonal injuries against the Capital Transit Company; that 
he was a passenger on a street car that had been in a col¬ 
lision and that he was injured. The defendant agreed to 
represent him on the same usual basis on which the defen¬ 
dant is retained by other clients and a regular mimeo¬ 
graphed form of retainer agreement was submitted to Mr. 
Benton on that date, which he signed, and which provided 
for a one-third contingent fee. 

On May 7, within a week thereafter, Mr. Benton, the 
client, deposited the $11.00 court costs with the defendant, 
with instructions to file suit. Suit was filed. There was 
no offer of settlement. 

3 The case came up for pretrial on November 14, 

1945, and the defendant pretried the case. During 
the period from May of 1945 to November of 1945, the de¬ 
fendant took depositions, had witnesses interviewed and 
otherwise prepared the case for trial. 

After November, 1945, the case went on the assignment 
for trial and was called for trial before Judge Goldsbor- 
ough and a jury in this court in May of 1946. The case 
lasted several days in trial and during the progress of the 
trial, after the plaintiff’s case was almost in, the Capital 
Transit Company made an offer of settlement, for the first 
time, of $5,000. 

The defendant submitted that offer to the decedent and 
he rejected it. He did not recommend it; he merely sub¬ 
mitted it but the $5,000 was the highest offer made. It was 
the value of the case as fixed by the defendant. 

The defendant and his client were both fortunate enough 
to have gotten a verdict from the jury on May 13,1946, the 
largest verdict ever returned up to that time against the 
Capital Transit Company in a personal injury case. The 
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verdict was in favor of the plaintiff against the Capital 
Transit Company for $20,000. 

Motion for a new trial was thereafter filed by the transit 
company and was argued by the defendant and was 

4 overruled on June 12, 1946 and thereafter, pending 
determination as to whether or not an appeal would 

be taken from that judgment, the defendant convinced the 
Capital Transit Company that it should not appeal and it 
should pay the judgment in full with interest and costs and 
the sum of $20,100 was collected as the judgment with in¬ 
terest and costs, a total collection of $20,151, of which the 
fee was one-third of the judgment with interest, or the fee 
of $6,700. 

Thereafter, in August of 1946, the client, Mr. Benton, 
made demand upon Mr. Newmyer, as shown by the affidavit 
filed here today, that since he recommended settling the 
case for $5,000 during the trial, which was not a recom¬ 
mendation, it was merely a submission, that the verdict was 
the result of the client’s efforts and not the result of the 
attorney’s efforts, he took the position that Mr. Newmyer 
was not entitled to the fee. 

However, accounting was made to Mr. Benton. If Your 
Honor will look at the detailed accounting shown on Ex¬ 
hibit B attached to the motion for summary judgment, that 
is shown there. There is a document called “Receipt” that 
shows the judgment, the interest, and the costs recovered, 
the fee based on the judgment and interest, the disburse¬ 
ments made and a check delivered to Mr. Benton in the 
sum of $13,357.30 which he signed before a notary public. 

Mr. Benton, thereafter, lived for more than two years 
and took no action against his attorney. I think it 

5 reasonable to infer that he knew that no matter what 
action he would take it would not avail to him of 

anything. 

After his death, his son in New York, Thaddeus G. Ben¬ 
ton, also a lawyer, was appointed administrator of his 
father’s estate here in the District of Columbia and, in 
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February of 1949, this year, through counsel who appears 
for the plaintiff here, presented a claim to Mr. Newmyer 
on the score that the fee was excessive even though it was 
based on the agreement and that the fee should be re¬ 
funded. 

Correspondence between Mr. Hardy, representing the 
plaintiff administrator, and me, on behalf of my partner, is 
to the effect that we would make no concession whatsoever 
and that a claim against Mr. Newmyer is completely lack¬ 
ing in any basis, either in fact or in law, so the suit was filed 
and the complaint, I submit, is drafted in a way which is 
a violation of Rule 11 of the rules of this Court. 

Knowing the fact that the decedent and his attorney had 
a written contract for a one-third contingent fee in which 
there would be no fee at all in the event the case was lost, 
this complaint charges that the Capital Transit Company 
was indebted to Mr. Benton in the sum of $20,150 for which 
a judgment was entered and that Mr. Newmyer was Mr. 
Benton’s attorney and that in July, 1946, the defendant, in 
his capacity as attorney, received that amount of money 
from the Capital Transit Company and then deliv- 
6 ered to Mr. Benton $12,978—the figures are wrong— 
and the defendant has retained $6,666 on the ground 
it is a reasonable value of his services. 

That is not the fact. Plaintiff’s counsel knew it was not 
the fact when this complaint was drafted. The fee was not 
retained as the reasonable value of services. The fee was 
retained as the fee due and owing under an express con¬ 
tract. 

In order to avoid an issue of fact to force a matter like 
this to trial, we filed this motion for summary judgment, in 
which we have stated the facts to be as I have just stated 
them to Your Honor and we say that where there is an 
express contract for a fee on a contingent fee basis and 
where the percentage provided for in the contract is not 
so excessive as to amount to extortion, and where there is 
no claim that there was any fraud or undue influence used 
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in the procurement of the contract, then the contract is a 
complete defense to a claim of this character and we cite 
authorities that support that position. 

The plaintiff has come into this court and has filed as of 
this morning, nor prior to this morning, no affidavit but 
only a memorandum of points and authorities with respect 
to which I have analyzed each authority and submit not a 
single one is authoritative here. The affidavit which is filed 
is first an affidavit by the son in New York and his affidavit 
skirts and comes close to trying to charge something 
7 that would make an issue of fact for determination 
as to the validity of the contingent fee contract. 

Paragraph 6 of that affidavit—all prior paragraphs are 
irrelevant—states: 

“Affiant, on information and belief, asserts the fact to 
be”— 

this is all hearsay on his part and not based on personal 
knowledge—“that the contract relied upon by defendant 
was not obtained fairly,”—and then, however, he is not 
willing to charge directly that the contract was not ob¬ 
tained fairly but he says— 

“it was not obtained fairly in the light of the limited ser¬ 
vice defendant knew he would render.” 

Therefore, that is not a statement of a fact based on per¬ 
sonal knowledge. He then says: 

“The contract was not performed according to its intent 
and purpose, by defendant.” 

That does not mean anything. This was a contract for 
a lawyer to represent a client in a jury action on a contin¬ 
gent fee basis. The results speak for themselves in obtain¬ 
ing a verdict four times as much as the Capital Transit 
Company thought the case was worth and the biggest ver¬ 
dict ever returned up to that time. 

The next statement is: 
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“The defendant’s services were not responsible for the 
recovery obtained.” 

8 I suppose they mean by that that because Mr. 
Benton himself testified as a witness and Mr. New- 

myer did not, that Mr. Benton won the case and not Mr. 
Newmyer. That is ridiculous. 

It continues: 

“That defendant sought to induce William H. Benton to 
accept a compromise offer of only $5,000.” 

Even if that be conceded to be true, which it is not, that 
still has no bearing upon the validity of the contract nor 
the right to the fee provided for in the contract. 

The last observation is: 

“That the recovery of $20,000 resulted only from the 
client’s direction that the compromise offer be rejected and 
that the case be submitted to the jury.” 

That, too, is of no legal consequence. 

The only other affidavit is an affidavit of Mr. Russell 
Hardy himself, attaching several letters, none of which 
has any bearing here. It is true that one letter, a letter 
written sometime after the verdict, stated incorrectly, I 
submit, on Your Honor’s knowledge of the defendant, and 
this is the whole basis of the claim that Benton and his son 
think Benton won the case, and his lawyer just sat by. He 
says: 

“I have not forgotten your remark to me after the ver¬ 
dict that—‘You gave them a hell of a licking, didn’t 

9 you, Benton’ My answer to this question was, ‘Yes, 
it seems I did it, but you didn’t.’ ” 

In the first place, that kind of language is not used by the 
defendant, certainly not in his relation to a client, but even 
if that were the fact there is nothing here that indicates any 
impropriety, any overbearing, any persuasion, anything 
but open, fair conventional dealings between attorney and 
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client in making an arrangement which, according to the 
affidavit on record here, is the same arrangement that is 
generally made by reputable lawyers in the District of 
Columbia in the handling of cases on a contingent fee basis 
and the exact language of that, on this record, is—and it 
is not refuted by any contrary affidavit— 

“Affiant further says that the aforesaid fee agreement 
providing for a fee on a contingent basis equal to one-third 
of the amount recovered is the established and customary 
arrangement for fees made by attorneys in the District of 
Columbia in the handling of personal injury cases, and that 
the fee accordingly received by affiant pursuant to said 
agreement is fair and reasonable.” 

As a matter of law, Your Honor, those are the facts. 
There are no other facts. The plaintiff here contends that 
because the verdict was large, that if the verdict had been 
smaller the fee would have been smaller and because the 
verdict was large possibly the fee should not be made 
10 larger correspondingly. He goes to the very heart 
of the propriety of a contingent fee arrangement. 

We have checked the authorities. There is one case in 
the Court of Appeals which is not cited by the other side, 
namely 23 Appeals, D. C., 565. That is the case of Heiber- 
ger v. Worthington. 

Mr. Worthington, too, was a leading member of the bar 
in his days here and in that case, if the Court pleases, Mr. 
Worthington represented his client on a basis -of recovering 
his client’s interest in an estate. The fee was contingent. 
The contingent fee arrangement was 10 to 15 percent of 
the value of the estate recovered. There was a recovery 
for his client and the client placed a value of $80,000 on 
the recovery and sent a check for 15 percent of the $80,000. 

Mr. Worthington said, “No, that is not the value of the 
interest I recovered for you. It was $90,000 and I am en¬ 
titled to an additional $1,500 on the additional $10,000 
evaluation.” 
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The question went to the Court of Appeals on the client’s 
claim as to what was the reasonable value of the services, 
Worthington contending that you cannot question reason¬ 
able value of services. This is a case where there was an 
express contract on a contingent basis. The case came up 
exactly like this on a motion for summary judgment before 
Your Honor’s arrival on our local bench and we had what 
was known as the 73 Rule, the local law rule of this 
11 Court, and that law rule required permitting a party, 
where there was no genuine issue of material fact, 
to file a motion for judgment under the 73 Rule. That is 
substantially what we have under the Federal Rules on mo¬ 
tion for summary judgment. 

This case came up on motion for judgment under the 73 
Rule. The opinion was by Mr. Justice Morris. The Court 
had this to say: 

“There is no room here for the discussion which the ap¬ 
pellants seem desirous to raise as to what would be a just 
and reasonable compensation to the appellees for the pro¬ 
fessional services rendered by them. There is an express 
contract in writing by which the matter must be deter¬ 
mined. Nor is there any ground for restricting the appel¬ 
lees to a percentage of 10 percent of the property recov¬ 
ered. The contract gives them the right to claim 15 per¬ 
cent; and they have elected to do so.” 

The Court sustained a judgment under the 73 Rule. 

The plaintiff has cited the Supreme Court case of Taylor 
v. Bemiss in 110 U. S. I have reviewed all of their cases, 
Your Honor, and I will take only the leading ones to dis¬ 
tinguish them. In Taylor v. Bemiss, they got only a por¬ 
tion of the opinion down to a certain paragraph, a certain 
sentence, and then stop. The part that they fail to quote is 
in derogation of the part that they do quote and completely 
supports the position that we take here. 





23 


12 In Taylor v. Bemiss, there was a contract for a 50 
percent contingent fee basis for prosecuting a claim 

against the Government. The suit was brought by the 
client to recover from the attorneys the amount of that 50 
percent fee withheld. The Court sustained the fee and Mr. 
Hardy quotes from the Court as stating that: 

“where it can be shown that they are obtained from the 
suitor by any undue influence of the attorney over the cli¬ 
ent, or by any fraud or imposition, or that the compensation 
is clearly excessive, so as to amount to extortion, the Court 
will in a proper case protect the party aggrieved.” 

That is where he stops. The next succeeding sentences, 
which we cite in our memorandum, read as follows: 

“While 50 percent seems to be more than a fair propor¬ 
tion in the division between client and attorney in an ordi¬ 
nary case, we are not prepared to assume that it is extor¬ 
tionate for that reason alone.”— 

Even on a 50 percent contract, so Taylor v. Bemiss is not 
authoritative. 

We have cited also each of the other cases that they have 
referred to and I want to call the attention of the Court to 
a case involving a personal injury, which was not on one- 
third. We only handle cases on that basis, but here is a 
case in New York which was on a 40 percent basis and the 
same question was raised there. The case did not 

13 go to trial. It was settled for $10,000 on the eve of 
trial and I am referring to the case of Murray v. 

Waring Hat Manufacturing Co., 127 New York Supp. 78. 

The attorney retained $4,000 as 40 percent of the $10,000 
and paid $6,000 over to his client. A few weeks later the 
client brought the attorney into court seeking a determina¬ 
tion of what the reasonable fee was, contending that 40 
percent was unreasonable. The lower court held with the 
client and said that only $2,000 was a reasonable fee for 
settling the case, that is, 20 percent. 
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The case went up to the Appellate Court and the Appel¬ 
late Court said: 

“As I have said, the Court decided that the contract was 
marked with absolute candor and good faith. The terms 
thereof were not unconscionable. If the compensation 
seemed large when finally determined by the resistance of 
the defendant to the claim, it must be remembered that the 
compensation agreed upon was contingent and therefore 
properly larger than if absolute, and that, when entered 
into, the extent of the services required could not be fore¬ 
cast. I think that the court had no power, upon the grounds 
taken by it, either to disregard the agreement or to re¬ 
form it. ,, 

In another case, also in New York, the court uses very 
pertinent language and I would like to just read this por¬ 
tion of the opinion to Your Honor, In Re Meng, 176 
14 N. Y. Supp. 290: 

“It is also said that, while it may be conceded that an 
agreement to pay an attorney one-third of the recovery 
would be reasonable where the verdict was for $20,000 or 
$30,000, it is unreasonable where the verdict is $70,000. 
Passing the point already considered, that the validity of 
the contract must be determined as of the time when made, 
I fail to perceive the logic of such reasoning. Why should a 
better result for the client make the contract unenforce¬ 
able? Beyond what particular degree of success should a 
large verdict be at the cost of the attorney whose ability 
procures it? The only conceivable basis for such a conten¬ 
tion must be that a $70,000 verdict requires no more time 
and labor on the part of the attorney then a $20,000 verdict. 
Assume, however, that it requires much greater profes¬ 
sional skill, shrewdness, and all-around ability. Such 
qualifications come from years of hard work and prepara¬ 
tion, and when they produce results far above the average, 
it is only just and reasonable that they should be paid for. 
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“I do not see how, therefore, it can be fairly said that 
it appeared when the contract was made that one-third of 
the recovery would be an unreasonable compensation, rep¬ 
resenting an attempt on the part of an attorney to 
15 over-reach his client, especially when all of the attor¬ 
ney’s time, work and ability would go absolutely 
without any compensation unless he won the case.” 

I submit there is no material issue of fact and a sum¬ 
mary judgment should be granted. 

• ••••*•••• 

Oral Argument by Mr. Hardy 

19 The Court: You think a charge of one-third of the 
amount recovered or settlement made for a tort 

claim is unreasonable? 

Mr. Hardy: Not necessarily so. 

The Court: That is the usual practice in most jurisdic¬ 
tions, isn’t it? In New York, they render a charge of 40 
to 50 per cent. 

Mr. Hardy: I think it is. The question is what was 
done, whether it was worth it; whether, under all of the cir¬ 
cumstances of this case from the beginning of the making 
of this contract until the final payment, that was a reason¬ 
able compensation or an unreasonable compensation. 

The Court: Let me ask you this question, Mr. Hardy: 
Forgetting this case for the moment suppose, for example, 
a man comes to you and he has a case with the Capital 
Transit Company; he is a passenger in a bus or street car, 
and you take the case on a contingent fee basis of 

20 one-third. You put it in your file and forget it for a 
while. Then, subsequently, you start suit. An an¬ 
swer is filed and then you take a deposition or two. Then 
you put it back in the file again. Then one day you settle 
the case on the telephone, let’s say, for $6,000. 

Do you think that you are any less entitled to your one- 
third than if you came down and tried it? 
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Mr. Hardy: Probably not, if Your Honor refers to me, 
in general, as to a hypothetical question, because I wouldn’t 
do that. 

• ••••*•••• 

24 The Court: Do you claim the contract was in¬ 
duced by fraud or by coercion? 

Mr. Hardy: No; I do not. I do not claim that. When 
this contract was made I have no doubt it was a perfectly 
valid contract but this question is not to be settled in that 
limited scope. 

The Court: What is the claim here, that the fee is un¬ 
conscionable? 

Mr. Hardy: The claim, as stated in the complaint, is that 
it was unreasonable. It was unreasonable relative to what 
was done, relative to all the circumstances. That is what 
we want to show. 

The Court: When you say “all the circumstances”, I 
am assuming you mean the conduct at the trial and all of 
the necessary incidents that go with it? 

Mr. Hardy: That is true; all of the service that was 
done, the manner in which it was done, the recovery had or 
that might have been had—the conduct from beginning to 
end. 

There is no case which states that any lawyer can stop 
his client; there is no rule of law which states that a lawyer 
can stop a plea, or that any Court will listen to him, to stop 
a plaintiff in his desire to show those facts and here, 

25 as I say, the affidavits, which are very meager in 
that department of this case, certainly put beyond 

any doubt whatsoever that this is a matter— 

The Court: Paragraph 6 of the affidavit would not be 
admissible at a trial. You could not state— 

“Affiant, on information and belief, asserts the fact to be 
that, on the limited service rendered by defendant as shown 
by his affidavit, the fee claimed is unconscionable”, 
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because the son would be testifying. The Court of Appeals 
has held that this type of affidavit is of no value. In other 
words, the affidavit in a motion for summary judgment 
should be with reference to matters which the affiant could 
testify to at the trial that would be admissible. Otherwise, 
affidavits of character based on information and belief are 
hearsay so he could not testify as to what he set forth in 
Paragraph 6. Only the other day the Court of Appeals 
said that categorically. 


26 The Court: Where it is admitted there is no 
fraud in the inducement of the contract and the con¬ 
tract embodies the usual charges of the Bar for like ser¬ 
vices, I think they are on solid ground and I will grant the 
motion. 

Mr. Hardy: If Your Honor please, I would like to intro¬ 
duce in this case the file in the case of Benton v. Capital 
Transit Company, Civil No. 28835, and the docket entries. 

Mr. Bress: No objection. 

The Court: Very well. 
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INTRODUCTORY STATEMENT. 

This is an appeal from a judgment for the appellee, de¬ 
fendant below, entered upon an order granting defendant’s 
motion for summary judgment in an action brought by the 
appellant, plaintiff below, seeking to recover a portion of a 
fee paid to the defendant for professional legal services 
rendered by him to plaintiff’s decedent under an express 
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agreement for compensation on a contingent fee basis. 
Plaintiff is the son of the decedent and administrator of 
his estate and defendant is a lawyer engaged in the general 
practice of law in the District of Columbia for over 42 
years (App. 4).* 


STATEMENT OF CASE. 

On May 1, 1945, the plaintiff’s decedent, William H. 
Benton, a retired engineer 80 years of age, came to defen¬ 
dant’s law office and requested that defendant represent 
him in a claim against the Capital Transit Company for a 
back injury which he had sustained on June 21, 1943 while 
a passenger on a streetcar of the Capital Transit Company 
(App. 4). Defendant agreed to represent him on a con¬ 
tingent fee basis of 33Vz% of any amount which he recov¬ 
ered for him, and if nothing was recovered defendant 
agreed that he would make no charge for his services (App. 
6-7). A contingent fee of 33 1 /z7° was, at that time, and is 
presently the customary arrangement for contingent fees 
between attorneys and clients in the District of Columbia 
in the handling of personal injury cases (App. 6). This 
percentage also is the usual fee for personal injury cases 
in most states, although in some the percentage is higher 
(App. 25). Plaintiff’s decedent agreed to this fee arrange¬ 
ment and the same was reduced to writing and signed by 
the decedent on his first visit to defendant’s office (App. 
6-7). Decedent fully understood the simple terms of the 
fee agreement; there was no fraud, misrepresentation, 
overreaching or unfair inducement involved in its execu¬ 
tion, and it was a perfectly valid contract when made 
(App. 26). 

On May 7, 1945, the client deposited the necessary court 
costs and requested that suit be filed. The suit, entitled 
“William H. Benton, Plaintiff, vs. Capital Transit Com¬ 
pany, a corporation, Defendant” was thereupon filed in the 

•Inferences to the Joint Appendix will be made by the symbol “ (App. 
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United States District Court and is there designated as 
Civil Action No. 288-35 (App. 4-5). 

Thereafter, defendant held frequent conferences with his 
client concerning the pending action and, on November 14, 
1945, attended the pre-trial hearing (App. 5). No offer of 
settlement was made by the Capital Transit Company 
(App. 16). Subsequently, defendant attended the taking of 
discovery depositions, held other conferences and had wit¬ 
nesses interviewed in preparation for trial (App. 5, 16). 

The trial began in the Court below at 10:00 A. M. on May 
8,1946 before Judge Goldsborough and a jury (App. 5,16). 
Near the conclusion of the plaintiff’s case, counsel for the 
Transit Company made an offer of settlement, for the first 
time, in the amount of $5,000. Decedent instructed defen¬ 
dant to reject the offer, which was done, and the trial pro¬ 
ceeded to its conclusion (App. 16). Although plaintiff and 
defendant disagree as to whether defendant recommended 
that the offer be accepted, this circumstance is believed to 
have no bearing on this appeal (App. 14, 16, 20), even 
though it might be the underlying reason why plaintiff has 
attempted to renege on the fee agreement (App. 14). On 
May 13, 1946, at the conclusion of the trial which lasted 
four days, the jury returned a verdict for the plaintiff 
against the Transit Company for the sum of $20,000 (App. 
5, 16-17). The decedent was then 81 years of age, and the 
verdict was the largest one ever returned against the 
Transit Company in a personal injury case up to that time 
(App. 16). 

A motion for new trial was filed by the Transit Company 
and, after the filing of a brief in opposition thereto and oral 
argument thereon by defendant, said motion was overruled 
by Judge Goldsborough on June 12, 1946 (App. 5, 17). 

Defendant thereafter conferred with the claims manager 
of the Transit Company, who was to decide whether an ap¬ 
peal would be taken, and succeeded in convincing the claims 
manager to pay the judgment without appeal (App. 5,17). 
The judgment was then paid in full with interest and costs 
totaling $20,151.50 (App. 5, 17). 
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In accordance with the fee agreement of May 1, 1945, de¬ 
fendant prepared a settlement sheet showing the distribu¬ 
tion of the fund collected (App. 5,17). Since the case was 
carried to completion, defendant’s fee was computed, in 
accordance with the agreement, at one-third of $20,100, the 
amount of the judgment and interest, or $6,700 (App. 5-8, 
17). After deducting said fee and certain authorized dis¬ 
bursements made by defendant and unpaid medical bills re¬ 
quired to be paid, the net amount due decedent was 
$12,978.30 (App. 9-10). On July 10, 1946, the decedent, 
accompanied by his son, a New York lawyer, the appellant 
herein, appeared at defendant’s office and upon being pre¬ 
sented with the settlement sheet, showing the above deduc¬ 
tions, refused to sign the same or accept the sum of 
$12,978.30 as the balance due him (App. 9-10), and de¬ 
manded that he be paid the full amount paid by the Capital 
Transit Company, or said sum less only what the decedent 
considered to be the reasonable value of defendant’s ser¬ 
vices (App. 13). Decedent did not then indicate what he 
considered the services to be worth. Defendant refused 
this demand, but offered plaintiff a check for $13,357.30 as 
the balance due him (with no deduction for doctors’ bills 
since they would be paid directly by the decedent), which 
decedent refused to accept (App. 14). After further con¬ 
sideration, on August 1, 1946, decedent again appeared at 
defendant’s office and signed a “Receipt” (App. 7) and re¬ 
ceived defendant’s check in the sum of $13,357.30, decedent 
personally undertaking the payment of his medical bills 
(App. 7-8). 

On August 6,1946, decedent wrote a highly discourteous 
letter to defendant demanding that defendant pay into 
court the money he had retained as his fee (App. 10-11). 
Nine months later, on May 7, 1947, decedent wrote a letter 
to defendant threatening suit for the money retained by 
defendant as his fee and alleging that defendant was not 
entitled to the fee for reasons such as the following: (App. 
11 - 12 ) 
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1. That defendant did not personally examine the place 
of the accident and type of streetcar on which plain¬ 
tiff was injured, thereby enabling the Transit Company 
to get into evidence matter which was not admissible. 

2. That defendant had discarded information given him 
by decedent which the latter thought was valuable in 
prosecuting the case. 

3. That defendant did not notify decedent of the pre-trial 
hearing so that decedent could have been present in 
person, and that in other respects defendant did not 
properly prepare for and conduct the trial. 

4. That defendant was severely rebuked by the trial judge 
twice in one afternoon. 

5. That defendant would not challenge defense witnesses 
who contradicted each other. 

6. That defendant had an associate sitting beside him at 
the counsel table, who interfered with decedent’s at¬ 
tempts to consult or whisper to defendant regarding 
“false and vital statements of witnesses” during the 
course of the trial and which defendant should have 
challenged. 

It should be noted from the record that no criticism or 
complaint regarding defendant’s conduct in preparing for 
trial or in trying the case were brought to defendant’s at¬ 
tention by decedent until after the judgment had been ob¬ 
tained and had been paid in full. Nor was discharge of 
the defendant as decedent’s attorney ever mentioned by 
decedent until long after the fee dispute arose (App. 11). 
And there was never any dispute as to the amount of fee 
dice defendant until after the judgment had been paid. 

Decedent lived for more than two years after he received 
the net proceeds of his judgment without taking any action 
to carry out his threat against his attorney (App. 17). 
After his death, his son, the appellant here, was appointed 
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administrator of his estate on December 2, 1948, and on 
May 27, 1949, notwithstanding his knowledge of a written 
fee agreement, filed snit below on the ground that defen¬ 
dant had “retained the sum of $6,666.67 on the ground that 
it is the reasonable value of his services in the case of 
Benton vs. Capital Transit Company; whereas, as plain¬ 
tiff alleges the fact to he, the defendant’s services were of 
the reasonable value of not more than $1,000” (App. 2-3, 
18). 

Defendant filed a Motion for Summary Judgment (App. 
3), supported by his own affidavit (App. 4-6) and exhibits 
(App. 6-8) showing generally the foregoing facts that the 
fee agreement was a valid written contract and, there being 
no genuine issue of material fact, judgment should he en¬ 
tered for defendant (App. 3-8). Appellant opposed the 
motion by filing his own affidavit, based on hearsay, with 
two letters written by decedent. Appellant had the right 
and opportunity to take discovery depositions and other¬ 
wise to file data opposing the motion but did not see fit to 
do so. At the hearing on the motion, appellant’s counsel 
admitted that the fee arrangement was not induced by 
fraud or coercion (App. 26). He further admitted that a 
one-third contingent fee for a personal injury case is not in 
itself unreasonable (App. 25), and did not claim that this 
one-third contingent fee was unconscionable (App. 26). 
Although not unconscionable, the fee here was claimed, at 
the oral argument, to be “unreasonable relative to all the 
circumstances” (App. 26). At that hearing, appellant’s 
counsel defined the circumstances to mean “all of the ser¬ 
vice that was done, the manner in which it was done, the 
recovery had or that might have been had—the conduct (of 
the trial) from beginning to end” (App. 26). However, in 
appellant’s affidavit, based on “information and belief,” it 
is asserted that “on the limited service rendered by defen¬ 
dant as shown by his affidavit , the fee claimed is unconscion¬ 
able” (App. 14), although, as already stated, he conceded 
at the oral argument that a one-third contingent fee, even 
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without a trial, would not be unreasonable (App. 25-26). 
Appellant’s affidavit also claimed that “the contract relied 
on by defendant was not obtained fairly, in the light of the 
limited service defendant knew he would render” and that, 
since the defendant herein had sought, during the trial, to 
induce decedent to accept the Transit Company’s compro¬ 
mise offer of $5,000, the judgment for $20,000 was not ob¬ 
tained as a result of defendant’s efforts and services but 
was due only to plaintiff’s direction that the offer be re¬ 
jected (App. 14). Judge McGuire granted defendant’s mo¬ 
tion for summary judgment (App. 15), from which this 
appeal has been taken. 

SUMMARY OF ARGUMENT. 

The contingent fee contract was fairly entered into and 
there was no fraud, overreaching, or undue influence 
charged. This is admitted by appellant. Appellant further 
admits that a fee of 33%% is the established and custo¬ 
mary fee for personal injury cases in the District of Colum¬ 
bia and that such a fee is neither unconscionable nor unrea¬ 
sonable; however, appellant claims it was “unreasonable 
relative to all the circumstances.” By “all of the circum¬ 
stances” appellant intends to cover the defendant’s conduct 
in preparing and trying the case, which conduct occurred 
long after the contract was made and performance started. 
The law is clear that the unconscionableness or unreason¬ 
ableness of a fee agreement must be determined from the 
facts that exist and are known to the parties when the con¬ 
tract is entered into, not as revealed by subsequent events. 
Even if the contract could be considered from the stand¬ 
point of what the attorney had accomplished for his client, 
none of the claims made by appellant question the extent of 
defendant’s performance, but only the manner in which the 
defendant prepared for and tried the case. Had the prepa¬ 
ration for trial been different or had the defendant tried 
the case differently, it is quite likely that the result might 
have been different—probably to the client’s disadvantage. 
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Since the contract was admittedly valid when made and 
the contingent fee was not unconscionable, the authorities 
are universally agreed that the court may not go behind 
the contract to consider the reasonable value of the services 
and thus, in effect, make a new agreement for the parties. 
Appellant’s attempt to relegate defendant to an action in 
quantum meruit is wholly unwarranted since full perform¬ 
ance was rendered in accordance with an existing and valid 
agreement. All of the cases cited by appellant support ap¬ 
pellee’s position herein, and those from which appellant has 
selected dicta which, read out of context, are presumably 
favorable to his contention, all involve fraud or attacks 
upon the validity of the fee contract for reasons which 
admittedly are not present in this case. 

Appellant erroneously contends that the mere fact that 
he claims the fee was unreasonable is sufficient per se to 
raise an issue for the jury. This contention ignores the 
clear provisions of the Summary Judgment Rule and dis¬ 
regards the requirement that there be some showing that 
the contingent fee was in fact unreasonable. There was no 
genuine issue of material fact. In fact, there is no dis¬ 
agreement on such facts. Therefore, the trial court prop¬ 
erly granted defendant’s motion for summary judgment. 

ARGUMENT. 

L 

An Executed Written Contract for a Contingent Fee En¬ 
titles an Attorney to that Fee in the Absence of Fraud 
or Overreaching in the Making of the Contract, or 
Unless the Fee Provided for is Unconscionable. 

A. The contract was admittedly valid when made. 

The record in this case shows without question that when 
the parties entered into this agreement, its terms were fully 
understood and there was no fraud, overreaching or undue 
influence exercised upon the decedent by the defendant. No 
charge has been made, or could be made, to the contrary, 
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and appellant admits that it was a perfectly valid contract 
when made (App. 26), nninflnenced by any considerations 
which would permit an attack upon the validity of the con¬ 
tract itself. 

B. The fee was admittedly not unconscionable, and its rea¬ 
sonableness could not be challenged in view of the facts 
presented. 

When defendant was requested by decedent to represent 
him in a personal injury case against a streetcar company, 
defendant agreed to do so on the very same basis on which 
defendant has represented other clients in such cases dur¬ 
ing the 42 years he has been in practice, i.e., on a contingent 
fee basis of ZZYz% (App. 5-6). This fee is the established 
and customary fee for handling personal injury cases in 
the District of Columbia and is less than is charged in some 
states (App. 5-6, 25). Appellant admitted, in response to a 
specific question by the Trial Court, that the fee charged in 
this case was not unconscionable (App. 26). He further 
admitted that a one-third contingent fee is generally not 
unreasonable for a personal injury case, but he stated that 
the fee herein was “... unreasonable relative to what was 
done, relative to all the circumstances. That is what we 
want to show” (App. 26). The circumstances sought to be 
shown related to how defendant conducted the trial and 
how he prepared for it (App. 26). There was not a single 
circumstance tending to show bad faith. There was not a 
single circumstance tending to show that the fee was un¬ 
conscionable or so excessive as to amount to extortion. 
There was not a single circumstance that related to the 
events leading up to and including the signing of the agree¬ 
ment. The only circumstance mentioned in the appellants 
affidavit is that which says that during the trial defendant 
sought to induce decedent to accept $5000 in settlement, 
which he rejected, and that the ultimate verdict therefore 
resulted from the client’s efforts instead of the lawyer’s 
(App. 14). Although that assertion is patently ridiculous, 
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it is also hearsay and not competent on a motion for sum¬ 
mary judgment. Rule 56 (e) requires that affidavits shall 
be made on personal knowledge and “shall set forth such 
facts as would be admissible in evidence/ ’ 

The law is clear that whether a contingent fee contract 
is unconscionable or unreasonable, if such may be consid¬ 
ered, must be determined from the facts that exist and are 
known to the parties when the contract is entered into, not 
as subsequent events may reveal them to be. In the case of 
Swanson v. Hempstead , 64 Cal. App. (2d) 681,149 P. (2d) 
404, 407-8, the court said: 

“Nor is there any justification in the evidence pro¬ 
duced for characterizing the contract as ‘unconscion¬ 
able’. An ‘unconscionable contract’, the authorities 
are agreed (65 C.J. 1201; 43 Words and Phrases, Perm. 
Ed., pp. 78, 79), is one ‘such as no man in his senses 
and not under a delusion would make on the one hand, 
and as no honest and fair man would accept on the 
other’.* Carter v. Boone County Trust Co., 1935, 338 
Mo. 629, 92 S.W. (2d) 647, 657. Whether or not a con¬ 
tingent fee contract is unconscionable, even were that 
term to be given a less drastic meaning than the au¬ 
thorities ascribe to it, must be determined upon the 
situation as it fairly appears to the parties at the time 
it is entered into, not as subsequent events reveal it 
to be. Implicit in the nature of the contract is specu¬ 
lation on the outcome. A fee of fifty per cent of a re¬ 
covery sure to be made, or which, had a reasonable ef¬ 
fort been made to ascertain the facts, would appear to 
be sure, might well be held unconscionable. But that 
cannot be and is not plaintiff’s position under the evi¬ 
dence produced in this case. 


“This argument, based on hindsight, is not a valid ar¬ 
gument upon the question which the pleadings did not 
present but the trial court raised; was the retainer con¬ 
tract unconscionable?” 


* Hume V. IT. S., 132 U. S- 406, 33- L. ed. 393. 
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In Murray v. Waring Hat Manufacturing Company, 127 
N.Y.'S. 78, an attorney was retained by an administrator 
to recover damages for the death of the administrator’s 
husband. A contingent fee contract in the amount of 40% 
was entered into. The case was settled on the eve of trial 
for $10,000 and, after deducting his 40%, the attorney paid 
over the balance to his client. A few weeks later, the client 
brought the attorney into court to show cause why the value 
of his services should not be determined by the court and 
why he should not pay over the excess, if any, of the 40% 
retained by him. The ground of the application, as in the 
case at bar, was that the 40% was an “unreasonable” fee 
for the limited services rendered. The court considered 
the point and decided that the fee of the attorney should be 
fixed at $2,000. The attorney, who had argued that the court 
had no power to go behind the terms of the contract, ap¬ 
pealed from the order. The appellate court said: 

“As I have said, the court decided that the contract 
‘was marked with absolute candor and good faith.’ The 
terms thereof were not unconscionable, Morehouse v. 
Brooklyn Heights R. R. Co., 185 N. Y. 520, 78 N. E. 179. 
If the compensation seemed large when finally deter¬ 
mined by the resistance of the defendant to the claim, 
it must be remembered that the compensation agreed 
upon was contingent, and therefore properly larger 
than if absolute (Morehouse v. Brooklyn Heights R. R. 
Co.) and that, when entered into, the extent of the ser¬ 
vices required could not be forecast. I think that the 
court had no power, upon the grounds taken by it, either 
to disregard the agreement or to reform it.” 

In the case of Jones v. Jones, 333 Mo. 478, 63 S. W. (2d) 
146, 149 the court said: 

“The first assignment is that the contract is so uncon¬ 
scionable and unfair that it ought not to be enforced 
in a court of equity. While this is good law if appli¬ 
cable, it will be remembered that this is urged from the 
standpoint of what occurred after the contract was 
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made rather than from the conditions appearing at the 
time of its making.... Neither defendants nor plaintiff 
at the time of his employment knew that the case would 
end in this way. . . . Plaintiff’s fee was contingent on 
success, and, while, it may seem large, it was about 12 
per cent of what defendants would win. Plaintiff 
stood to lose not only his services, but apparently con¬ 
siderable expense, especially as he agreed to employ 
other attorneys if found necessary, as the parties evi¬ 
dently then thought would be the case.” 

The language of the dissenting judge in the case of In Re 
Meng, 176 N. Y. S. 290, furnishes a peculiarly appropriate 
answer to the attitude taken by the appellant in this case. 
This language is found in the dissenting opinion; however, 
the majority held only that the executor had no power to 
bind the estate by the contract in issue. Judge Shearn said: 

“But, forced to concede that such a contract between 
an executor and an attorney as we have here, is valid 
when made, it is contended that it may become invalid 
and unenforceable if, after it has been performed, and 
looking backward, it appears that the services were not 
fully worth the sum agreed to be paid. If this were 
so, obviously no contingent retainer contract would be 
worth the paper on which it was written, for it would 
always be open to the client, after the services of his 
attorney were fully performed, to repudiate his con¬ 
tract and assert that, in the light of after events, the 
agreed fee was too high. It has been uniformly held 
that where, as here, it is conceded that a special con¬ 
tract has been made, it is reversible error in an action 
brought to recover thereunder, to receive evidence of 
the reasonable value of the subject of the contract.... 
In this connection, counsel for the executor cite a pe¬ 
culiarly apposite statement of Mr. Justice Brewer in 
United States v. Telephone Co., 167 U. S. 224, at page 
261,17 Sup. Ct. 809, at page 818 (42 L. Ed. 144), where 
he said: 

‘But a wisdom born after the event is the cheapest 
of all wisdom. Anybody could have discovered Amer¬ 
ica after 1492’. 
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“It is also said that, while it may be conceded that 
an agreement to pay an attorney one-third of the re¬ 
covery would be reasonable where the verdict was for 
$20,000 or $30,000, it is unreasonable where the verdict 
is $70,000. Passing the point already considered, that 
the validity of the contract must he determined as of 
the time when made, I fail to perceive the logic of such 
reasoning. Why should a better result for the client 
make the contract unenforceable? Beyond what par¬ 
ticular degree of success should a large verdict be at 
the cost of the attorney whose ability procures it? The 
only conceivable basis for such a contention must be 
that a $70,000 verdict requires no more time and labor 
on the part of the attorney than a $20,000 verdict. Ex¬ 
perience tells us, however, that it requires much greater 
professional skill, shrewdness, and all-around ability. 
Such qualifications come from years of hard work and 
preparation, and when they produce results far above 
the average, it is only just and reasonable that they 
should be paid for. 

“I do not see how, therefore, it can be fairly said that 
it appeared when the contract was made that one-third 
of the recovery would be an unreasonable compensa¬ 
tion, representing an attempt on the part of an attor¬ 
ney to overreach his client, especially when all of the 
attorney’s time, work and ability would go absolutely 
without any compensation unless he won the case.” 
(Italics supplied) 

The record herein is barren of any evidence or any claim 
that the fee was unreasonable because of facts known to 
the parties when the contract was entered into. But, even 
if we assume for the purpose of argument that the appel¬ 
lant may properly be allowed to produce evidence, if he can, 
of the subsequent circumstances of which decedent com¬ 
plained in his letter of August 6, 1946 (App. 10-11), and 
which are summarized in our Statement of the Case, supra, 
what does the record show as to the extent and manner of 
defendant’s performance under this contract? It shows 
that, after entering upon the representation, the defendant 
held frequent conferences with the decedent concerning the 
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action; that defendant prepared and filed the suit; that 
defendant attended the pre-trial of the case and had wit¬ 
nesses interviewed and made other necessary preparations 
for the trial; that defendant spent four full days trying the 
case and succeeded in obtaining a verdict of $20,000 for a 
back injury to an 81 year old man, which was four times 
what the defendant in that case felt the case was worth, 
and was the largest verdict ever returned up to that time 
against the busiest litigant in Washington, the Capital 
Transit Company. When these undisputed facts are con¬ 
sidered, we seriously wonder just what an attorney must 
do to satisfy a client and to be protected against such claims 
as this. 

Secondly and most important, however, the “rea¬ 
sonableness” of the fee cannot legally be inquired into if 
the contract itself is valid. A claim identical with this one 
is found in the case of Heiberger v. Worthington, 23 App. 
D. C. 565, where this court said: 

“There is no room here for the discussion which the 
appellants seem desirous to raise as to what would be 
a just and reasonable compensation to the appellees 
for the professional services rendered by them. There 
is an express contract in writing by which the matter 
must be determined. Nor is there any ground for re¬ 
stricting the appellees to a percentage of 10 per cent 
of the property recovered. The contract gives them 
the right to claim 15 per cent; and they have elected to 
do so.” 

Of particular importance is the fact that the Heiberger case 
involved a motion under the old 73rd rule, which is the pre¬ 
decessor of Rule 56, F. R. C. P. There a summary judg¬ 
ment in favor of the attorney was affirmed. Appellant’s 
interpretation of the above language from this case on page 
9 of his brief is senseless. He states that this court means 
that where there is nothing in the case but the contract and 
the recovery, the compensation in the contract controls. In 
that case, the point would not even have been considered, 
had not the client there, as here, sought to produce evidence 
that the services were not worth the agreed fee. 
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In the case of Muller v. Kelli/, 116 F. 545, the District 
Court said: 

“Complaint is also made because the court did not sub¬ 
mit to the jury the question whether or not the amount 
of the fee, 50 per cent, was reasonable and permit them 
to make such allowance as in their opinion the services 
were worth. This position, I think, is based upon an 
erroneous conception of the contract. If a contract for 
a contingent fee is valid at all, it must be valid for all 
of its terms, including the proportion agreed upon by 
the parties. Where the contract is attacked for op¬ 
pression or unfair advantage, the amount of the fee 
may then be one of the circumstances to be considered 
by the jury in deciding whether the contract shall be 
stricken down or shall stand. But where, as in the case 
now before the court, there is not a particle of evidence 
to show that the defendant took advantage of the plain¬ 
tiff in any way, or obtained the contract by threat or 
persuasion—in other words where the contract to pay 
cannot be successfully attacked—I see no ground, upon 
which the question, hoiv much would ordinarily be rea¬ 
sonable compensation? could be sent to a jury. This 
would be, in effect, to set the contract aside altogether; 
for the court could do no more, if there had been no 
express agreement between the parties at all.” (Italics 
supplied) 

Appellant has quoted at length from the Circuit Court’s 
opinion in the Muller case (125 F. 212), but fails to quote 
the part containing the ratio decidendi of the decision. The 
appellate court does not overrule the proposition of law set 
down by the lower court, for the majority of the court, 
Judge Dallas dissenting, specifically stated: 

“The agreement was not only between counsel and 
client; it was for an unusual and very large amount; it 
was made without the parties meeting;... it was made, 
if the plaintiff’s testimony was believed, under the 
belief that he was engaging another lawyer, who had 
been recommended by Ghaul, and not only was it made 
by one ignorant of our language and procedure, but it 
was made with a sick and shattered man, suffering 
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from the effects of a most serious accident, and of 
whose mental balance and capacity there was, to say 
the least, grave question. Under such circumstances, 
we think the question was not one of changing a writ¬ 
ten contract, hut whether, under the circumstances, 
there was any contract between them.** (Italics sup¬ 
plied) 

It is important to note, with respect to the two Pennsyl¬ 
vania cases cited by the Circuit Court in the Muller 
case (Appellant’s brief page 10), that in the case of Shoe¬ 
maker v. Stiles, 102 Pa. 553, the contingent fee contract was 
for 10%, whereas the attorney deducted approximately 18% 
from the recovery, and this was the reason why the action 
was brought; and in the case of Chester v. Barber, 97 Pa. 
463, the court specifically stated that “the whole case turns 
upon the single question of the power of the Commissioners 
to bind the county by such an agreement” and upon that 
question, the court held the agreement itself to be ultra 
vires. 

With reference to the case of Waugh v. Q. <& C. Co., 16 
F. (2d) 363, appellant states on page 11 of his brief that the 
court was not controlled by the contract but made inquiry 
and received evidence as to the value of the services. On 
the contrary, there was no inquiry whatever as to the value 
of the services except in construing what terms of the con¬ 
tract were applicable. The case involved no more than an 
interpretation of the terms of the contingent fee contract, 
and the court held that the $10,000 minimum limitation did 
not apply and allowed judgment for the attorney for what 
amounted to over $100,000 in fee. The very ground on 
which the opinion was based was that, since there was no 
showing of overreaching or fraud, the contract controlled. 
The court made the following comment, which is especially 
pertinent here: 

“We find nothing in the evidence, however, that sug¬ 
gests much less tends to establish, any overreaching or 
other improper conduct on the part of the attorneys. 
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... It is inferable that defendant was more successful 
in the litigation than it expected and that it now finds 
its fee contract burdensome.’’ 

In D’Adamo’s Estate, 157 N. Y. S. 374, 377, the extract 
quoted by appellant on page 13 of his brief supports appel¬ 
lee’s position herein. The court further said: 

“The contestant introduced no proof, and there is no 
evidence that there was any fraud, or improper or un¬ 
due advantage taken of the administrator. Unless 
there is evidence of fraud or undue advantage taken of 
the administrator, the court cannot, under the doctrine 
laid down by the Court of Appeals in matter of Fitz- 
simons, supra, alter or change the contract. 

“The only evidence offered by the contestant was the 
expert opinion of certain members of the bar that such 
charge was excessive. The evidence would be proper 
and competent if the claim for the fees was based upon 
quantum meruit theory. The rights of the attorneys 
in the case are based on an express contract. In the 
language of Morehouse v. Brooklyn H. R. Co., 123 App. 
Div. 680,108 N. Y. Supp. 152, on the new trial ordered 
by the Court of Appeals: 

‘All of the testimony offered by the defendant con¬ 
sisted of a hypothetical question to a leader of our 
bar, which did not embrace all of the services detailed 
by the plaintiff, and which asked merely for the value 
of the services described therein. One very properly 
may demand a larger compensation if it is to be con¬ 
tingent, not certain. We would not be justified to 
disturb the finding of fact (citing cases.) The client 
did not discharge his attorney during the litigation, 
so as to relegate the attorney to quantum meruit.’ 

“Along the same line the court, in Werner v. Knowl- 
ton, 107 App. Div. 158, 94 N. Y. Supp. 1054, an action 
to recover for value of professional services fixed by 
express contract, said: 

‘We do not think that an attorney, who expressly 
fixes the rate of compensation with a client, in the ab¬ 
sence of some evidence of fraud or overreaching, is 
compelled to submit the validity and binding force of 
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his agreement to any such test as this (on the basis 
of quantum meruit). Section 66 of the Code of Civil 
Procedure expressly provides that ‘the compensa¬ 
tion of an attorney or counselor for his services is 
governed by agreement, express or implied, which is 
not restrained by law’. If the contention of the 
counsel for the appellant upon the facts as developed 
in this case is correct, it would he entirely useless for 
an attorney to make an agreement fixing his com¬ 
pensation. Any agreement which he and his client 
might make, fixing for the protection of both the 
value of the services to be rendered, would always be 
subject to revision and modification by a court or 
jury, which might entertain a different idea of val¬ 
ues/ 

“In view of these authorities, and upon the proofs 
herein it seems to me the amount paid by the adminis¬ 
trator, or to his attorneys, must be allowed, and objec¬ 
tions thereto overruled.” (Italics supplied) 

In the case of Re Merrill's Estate, 300 N. Y. S. 1142, 1144, 
the court said: 

“The original retainer, which was executed by the de¬ 
cedent, provided for the receipt by the attorney of 50 
per cent of any verdict or settlement. This was a valid 
and binding agreement made inter vivos between com¬ 
petent persons over which, in the absence of fraud or 
other improper inducing cause, neither this, nor any 
other, court possesses any control. Ward v. Orsini, 243 
N. Y. 123, 127, 152 N. E. 696; Rodkinson v. Haecker, 
248 N. Y. 480, 489,162 N. E. 493; Matter of Pagnotta’s 
Estate, 161 Misc. 415, 418, 419, 292 N. Y. S. 327; Matter 
of Dugan's Estate, 147 Misc. 776,780, 264 N. Y. S. 683.” 

See also: Murray v. Waring Hat Manufacturing Co., 
supra; Application of Peters, 67 N. Y. S. (2d) 305, 310. 

In the case of Bengoechea Macias v. De La Torre & Rami¬ 
rez, 84 F. (2d) 894, a firm of attorneys sued to recover on 
an account stated for professional services rendered. The 
court said: 
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“The remaining points raised by the defendant relate 
to the refusal of the trial court to receive evidence as 
to the reasonable value of the plaintiff’s services. We 
do not undertake to express an opinion as to the rea¬ 
sonableness of the charges. This issue was correctly 
and adequately dealt with in the opinion of the Su¬ 
preme Court which points out that: ‘The first cause 
of action was upon the theory of an account stated and 
agreed upon, and if the plaintiffs-appellees were right, 
no. question of the reasonableness of the services could 
arise in the court below or in this appeal. The sole 
question would then be as to whether or not there was 
such an agreement, etc.’ ” 

The language of the Supreme Court in the case of Taylor 
v. Bemiss, 110 U. S. 42, 28 L. Ed. 64, should be conclusive 
of appellee’s position herein. The court held that contin¬ 
gent fee contracts are only subject to judicial review 
“where it can he shoivn that they are obtained from the 
suitor by any undue influence of the attorney over the 
client, or by any fraud or imposition, or that the compen¬ 
sation is clearly excessive so as to amount to extortion. 7 * 
The court also said, “while 50 per cent seems to be more 
than a fair proportion in the division between client and 
attorney in an ordinary case, we are not prepared to as¬ 
sume that it is extortionate for that reason alone.” 

What the appellant is actually attempting to do is to rele¬ 
gate the defendant to an action in quantum meruit notwith¬ 
standing the express contract. This might be proper in a 
case where the attorney fails fully to perform the contract, 
but appellant does not question the extent of the defen¬ 
dant’s performance, since it is admitted that the defendant 
completely performed his part of the contract and obtained 
a judgment for the decedent which was paid. Appellant 
now contends that he disagrees with the manner in which 
the contract was performed, but he has cited no authority 
to show that such a situation would relegate the defendant 
to an action in quantum meruit to prove the reasonable 
value of his services. Mr. Justice Lamar expressed the 
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distinction succinctly in Consaul v. Cummings, 22 U. S. 262, 
56 L. Ed. 192, 197, where he said: 

“Here the agreement related solely to litigation in 
which compensation was for success, and not for the 
value of services rendered.’’ 

The reasonable value of an attorney’s services are perti¬ 
nent only in a situation where there is no express contract 
for fee, or where the attorney is prevented from earning 
the agreed fee without fault on his own part as by illness, 
death, Mapi, or discharge without fair cause ( Fried¬ 
man v. Harris, 81 U. S. App. D. C. 317, Woodbury v. An¬ 
drew Jergens Company, 69 F. (2d) 49, Re Woodworth, 15 
F. Supp. 291). 

We do not think that the appellant would agree that the 
defendant, if he so chose, could ignore the express terms of 
the contract and sue the appellant for an additional $5,000 
on the ground that the one-third fee was inadequate and 
was not the reasonable value of his services. (See Cham¬ 
bers v. Gilmore, 193 F. 635, 637; In Re Montgomery’s Es¬ 
tate, 282 N. Y. S. 741). We see no reason why the lawyer 
should be placed in any different position than the client if 
the agreement itself is valid. 

None of the remaining cases cited by appellant lend any 
support to his position herein. In the case of Grimm v. 
Franklin, 102 N. J. Eq. 198, 140 A. 236, cited on page 11 
of appellant’s brief, appellant fails to quote the following 
paragraph from the court’s opinion in that case. The court 
said: 

“On the other hand, it must be said that this court’s 
conscience may as easily be shocked by an attempt to 
avoid the payment of an honest obligation as by the 
procuring of an unfair contract. 

“While it is proper for this court to fix the reasonable 
fees to be paid an attorney by his client where charges 
of fraudulent or unfair conduct are preferred, when 
the parties themselves have come to an agreement 
touching such fees and it appears that the agreement 
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was arrived at after full disclosure and full considera¬ 
tion, and that there was no fraudulent or unfair con¬ 
duct on the part of the attorney, and that, as to the 
client, the agreement is fair, that agreement ought not 
to be disturbed by the court, but the parties should be 
left where they have placed themselves. ’ ’ 

In his “Points and Authorities in Opposition to Defendant’s 
Motion for Summary Judgment” in the court below, the 
above paragraph was quoted by appellant with the state¬ 
ment that “plaintiff also subscribes to the following ob¬ 
servation added by the court in that case.” 

In Lewis v. Morgan , 132 N. J. Eq. 343, 28 A. (2d) 215, 
cited by appellant at page 11 of his brief, the plaintiff there 
charged continuing fraud on the part of his attorney. There 
is no such charge here. 

In the case of Hext v. Moriarity , 259 Mich. 590, 244 N. W. 
170, cited on page 12 of appellant’s brief, the defendant’s 
claim there was that the contingent fee contract was never 
read to him; that it did not express the agreement between 
the parties; and that the attorney’s services were rendered 
against his wishes and desires. 

Blattman v. Gadd, 112 Cal. App. 76, 296 P. 681, cited by 
appellant on page 12 of his brief, involved a contract made 
by a reclamation district with an attorney for the purpose 
of utilizing the attorney’s influence to obtain a hearing be¬ 
fore the State Reclamation Board. The court said that 
since a governmental agency was involved, “the matter of 
fees is not confined to the outcome, as is usually the case 
where contingent fees are considered.” The court went on 
to say, “phrasing it bluntly, the unconscionableness of the 
entire transaction was manifest and the proceeding in its 
inception indicated a scheme rather than a contract.” 

Although the Thirteenth Canon of Ethics of the Ameri¬ 
can Bar Association states that “a contingent fee contract 
is always subject to the supervision of the court as to its 
reasonableness,” the fact remains, pursuant to the authori¬ 
ties cited above, that such “reasonableness” may only be 
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reviewed in a proper case (where charges affecting the 
validity of the contract are made), and that, unless other¬ 
wise invalid, the contract will stand unless the fee is so 
excessive as to amount to extortion or overreaching on 
the part of the attorney. 


n. 

There Being No Genuine Issue as to Any Material Fact, 
the Trial Court Properly Granted Defendant’s Motion 
for Summary Judgment. 

Appellant completely fails to appreciate that, although 
he has filed a jury action for money allegedly due and 
owing, what he is attempting to do is to set aside an ad¬ 
mittedly valid and binding agreement. He proceeds on 
the theory that a mere allegation that “the sum retained by 
appellee was five and a half times greater than the value 
of his services, as stated by appellant’’ (Appellant’s brief, 
page 15) is sufficient to allow a jury to set aside the contract 
and make a new agreement for the parties. Appellant fur¬ 
ther thinks he should have such relief by a hare assertion 
that the amount of compensation provided by a valid fee 
agreement is less than he thinks was proper. He has gener¬ 
ously fixed the value of defendant’s services at one-twen¬ 
tieth of the recovery; if his contention has any legal weight, 
he could as easily contend that defendant is entitled to 
nothing, and say that a jury has a legal right to so hold 
because appellant, whoever he may be, states that he does 
not agree with what the parties themselves fixed as a rea¬ 
sonable compensation. 

Section II of appellant’s brief is to the effect that whether 
or not the defendant is entitled to the fee contracted for is 
a genuine issue of a material fact. That claim presents an 
issue of law and not an issue of fact. None of the admis¬ 
sible facts stated or referred to in appellant’s complaint, 
exhibits or affidavits impair the validity of the contract it¬ 
self. Appellant’s attorney said, at the oral argument: 
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“When this contract was made I have no doubt it was a 
perfectly valid contract . . . ” (App. 26). Paragraph 6 of 
appellant’s affidavit (App. 14) would be inadmissible at a 
trial (Rule 56 (e), F. R. C. P.; App. 19-20, 26-27). Further¬ 
more, all of the complaints raised by decedent in his letter 
of May 7,1947 (App. 11-12), which, at the time of the oral 
argument, were added to only by the circumstance of the 
settlement offer (App. 14), deal solely with matters con¬ 
cerning the defendant’s professional judgment in handling 
the case. In respect to such matters, and in the absence of 
negligence amounting to malpractice or bad faith, neither 
of which is charged or could be charged here, the defen¬ 
dant’s preparation and conduct of the trial cannot now be 
disputed. The law on this point is so well recognized that 
we quote from 5 Am. Jur. pg. 312, Sec. 86: 

“If a party appears in an action by attorney, he must 
be heard only through such attorney, who, so long as 
he remains the attorney of record, has the exclusive 
management and control of the action and of all steps 
and proceedings taken therein to enforce the rights 
and remedies of his client. If the client becomes dis¬ 
satisfied with his attorney, he should apply to the court 
for leave to change counsel, and until this has been 
done, he has no right to control his attorney in the due 
and orderly conduct and management of the case.” 

We cannot refrain from stating, however, that a review of 
decedent’s complaints brings to mind the late Justice Mur¬ 
phy’s comment in the recent case of Hickman v. Taylor, 329 
U. S. 495, 91 L. Ed. 451, 462, which although spoken with 
reference to opposing attorneys, might well apply to an 
attorney’s own client, such as the decedent here. Justice 
Murphy said: 

“Proper preparation of a client’s case demands that 
he (the attorney) assemble information, sift what he 
considers to be the relevant from the irrelevant facts, 
prepare his legal theories and plan his strategy with¬ 
out undue and needless interference. That is the his¬ 
torical and the necessary way in which lawyers act 
within the framework of our system of jurisprudence 
to promote justice and to protect their clients’ in¬ 
terests.” 
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We might add that, in the case at bar, had the preparation 
for trial been different or had the defendant tried the case 
differently, it is quite likely that the result might have 
been different—probably to the client’s disadvantage. 

Appellant complains on page 5 of his brief that the sum¬ 
mary judgment deprived him of the benefits of the discov¬ 
ery machinery provided by the rules. Appellant had ample 
opportunity after defendant’s motion was filed to take 
depositions of anyone, including defendant, and to procure 
other evidence, if he could, in opposition to the motion 
(App. 3,15). 

It is undisputed that the contract was fairly made and 
that the fee was not unconscionable. There are no facts 
to the contrary. Consequently, there is no basis upon 
which the contract terms may be set aside, and the trial 
court was therefore correct in granting defendant’s motion 
for summary judgment. 

CONCLUSION. 

Since the contingent fee agreement was valid when made, 
the fee therein provided for is not subject to reduction in 
the absence of a showing that the percentage was so exces¬ 
sive as to amount to extortion. There being no circum¬ 
stances showing such excess, there was nothing for sub¬ 
mission to a jury and the granting of the Summary Judg¬ 
ment was therefore proper. Appellant’s avaricious at¬ 
tempt to avoid the consequences of a valid and binding con¬ 
tract for compensation by the assertion of nebulous criti¬ 
cism of the attorney after he had obtained an excellent 
result should not now be countenanced. 

For the foregoing reasons and authorities cited, it is 
respectfully submitted that the judgment below should be 
affirmed. 

David G. Bress, 

Alvin L. Newmyer, Jr., 
Attorneys for Appellee , 

1001 15th St., N. W., 
Washington 5, D. C. 









